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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

AS HOLDINGS, INC.,

Opposer,
Opposition No. 91182064

Serial No. 76/461,157
Mark: Miscellaneous Design
(Pipe Boot Product Design)

)

)

)

)

-vs- )
)

H&C MILCOR, INC., f/k/a/ )
AQUATICO OF TEXAS, INC., )
)

)

Applicant.
NOTICE OF FILING

TO: Terence J. Linn, Esq.
Van Dyke, Gardner, Linn & Burkhart, LLP
2852 Charlevoix Drive SE, Suite 207
Grand Rapids, MI 49588-8695

PLEASE TAKE NOTICE that on the 20th day of January,
2011, we filed with the United States Trademark Trial and
Appeal Board, Attention: George C. Pologeorgis, Inter-
locutory Attorney, APPLICANT, H&C MILCOR, INC.’S MOTION FOR
RECONSIDERATION OF THE BOARD’S DECEMBER 20, 2010 DECISION
UNDER 37 CFR 1.127(b) AND REQUEST TO THE BOARD UNDER 37 CFR
2.127(c) with accompanying APPENDIX, a copy of which is at-

tached hereto.
/M@J

Dillis V. Allen
Attorney for Applicant
Reg. No. 22,460
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CERTIFICATE OF SERVICE

This is to certify that on January 19, 2010, Applicant,
H&C Milcor’s Motion for Reconsideration of the Board’s
December 20, 2010 Decision under 37 CFR 2.127 and Request to
the Board under 37 CFR 2.127(c) with accompanying Appendix
and Notice of Filing, was sent via Federal Express to the
Trademark Trial and Appeal Board, 600 Dulany Street, Room
37A, Alexandria, VA 22314, and a true and correct copy of
said Motion for Reconsideration and Request to the Board
with accompanying Appendix and Notice of Filing was sent via
Federal Express on January 19, 2011 to Opposer’s counsel as
follows:

Terence J. Linn, Esq.

Van Dyke, Gardner, Linn & Burkhart, LLP
2851 Charlevoix Drive SE, Suite 207
Grand Rapids, MI 49588-8695

Y Dillis V. Allen
Dillis V. Allen, Esq.
105 S. Roselle Road
Suite 101
Schaumburg, IL 60193
847/895-9100




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

AS HOLDINGS, INC.

Opposer,
Opposition No. 91182064

Serial No. 76/461,157
Mark: Miscellaneous Design
(Pipe Boot Product Design)

H&C MILCOR, INC. f/k/a

)

)

)

)

-vs~- )
)
AQUATICO OF TEXAS, INC., )
)

)

Applicant.

APPLICANT, H&C MILCOR, INC.'S MOTION FOR RECONSIDERATION
OF THE BOARD'S DECEMBER 20, 2010 DECISION UNDER
37 CFR 2.127(b) AND REQUEST TO THE BOARD UNDER
37 CFR 2.127(c)
I. INTRODUCTION
This is a Motion for Reconsideration of the Board’s

December 20, 2010 Decision under 37 CFR 2.127(b) striking
certain of Applicant’s Trial Exhibits, namely Exhibit 16 and
parts of Exhibits 20 and 21 and the related testimony of
Applicant’s trial witnesses Sean Steimle and Larry Devitt
based upon the failure of Applicant to produce these Ex-
hibits in response to the Opposer’s broad document discovery
request, but without considering Applicant’s objection to
this request (Appl.App.p.60), for ”"All documents and things
referring or relating to third-party use of the Applicant’s
Mark.” (Req. No. 21, Appl.App.p.48).

This is also a request for the Board to hear the Motion

rather than the Interlocutory Attorney.



II. REQUEST FOR THE BOARD TO HEAR THIS MOTION UNDER
37 CFR 2.127(c)

Applicant requests that the Trademark Trial and Appeal
Board hear this Motion, rather than the Interlocutory Attor-
ney, under the provisions of 37 CFR 2.127(c) which permits
either a single Board member or alternatively an Inter-
locutory Attorney to decide the pre-trial motions. Because
of the significant prejudice to the Applicant resulting from
the striking of Exhibit 16 and portions of Exhibits 20 and
21, and the clear error of fact by the Interlocutory Attor-
ney in relying on Opposer’s Document Request No. 21 to
strike these Exhibits, Applicant believes this request
necessary. This procedure is not unlike the Federal Rules
procedure of appealing a Magistrate’s ruling to the refer-
ring Federal District Judge.

Applicant asks that this request be granted.

ITI. BACKGROUND

Opposer’s Motion to Strike(Appl.App.p.71) was filed on
December 9, 2009, and at a hearing on April 29, 2010, the
Interlocutory Attorney requested copies of Opposer’s dis-
covery requests -- but did not request Applicant’s responses

to those requests.



The December 20, 2010 Board Decision, apparently writ-
ten by the Interlocutory Attorney, gives no reasons for
striking the three Exhibits, but during the second
telephonic hearing on the Motion on December 20, 2010, the
Interlocutory Attorney held that the striken portions of Ex-
hibits 16, 20 and 21 should have been produced by Applicant
in discovery in response to Opposer’s document Request No.
21, which requests ”“”All documents and things referring or
relating to third-party use of the Applicant’s
Mark.” (Appl.App.p.48), Since the Interlocutory Attorney did
not request any of Applicant’s responses, he did not know,
except for Applicant’s oral argument, when the Decision was
made on December 20, 2010, that Applicant had objected in
its Responses to Opposer’s Request No. 21: ”“Subject to clas-
sification under the Protective Order and the August 31,

2007 changes to 37 CFR 2.116(g), and the overbroad nature of

the request, these documents will be produced.” (emphasis
added) (Appl.App.p.60). After Applicant’s objection, the Op-
poser never filed a motion to compel Request No. 21. Ap-
plicant did provide Opposer, in response to document Request
No. 21, exemplary invoices to the companies that Portals
Plus(a subsidiary of Applicant) did private labeling for,

including Firestone.



The striken Exhibits include:

Exhibit 16 (Appl.App.p.2-3) is two photographs
of the tool owned by Portals Plus(Applicant)
used to make the lettering ”BFDP EPDM” on the
Exhibit 4 Firestone pipe boot.

Exhibit 20(Appl.App.p.23-25) is a Firestone
specification of the Exhibit 4 pipe boot with
related Portals Plus correspondence almost
identical in substance with Defendant’s Ex-
hibit 14.

Striken page 23(Appl.App.p.23) is a fax from
Ronald Resech at Portals Plus to Firestone
relating to the drafts and transmittal of the
specification to Firestone.

Striken page 25 is a letter from Ronald
Resech at Portals Plus to Firestone transmit-
ting pipe boot samples to Firestone.

Exhibit 21 (Appl.App.p.26-35) is a Firestone
specification generated in part by Portals
Plus also contained in Defendant’s Exhibit
14.

Striken page 26 (Appl.App.p.26) is a product
specification sheet of Firestone ”reviewed by
Larry Devitt” a Portals Plus employee and one
of Applicant’s trial witnesses.

Striken pages 33 to 35(Appl.App.p.33-35) are
a plurality of emails between Larry Devitt
and Firestone relating to samples and
specifications to Firestone.

Striken page 36 (Appl.App.p.36) is a letter
from Ronald Resech at Portals Plus to Fires-
tone regarding a “distribution binder” and
samples.



All these Exhibits were introduced by the Applicant to

show that the Firestone pipe boot, copied and reverse en-
gineered by the Opposer, AS Holdings, was not only made by
Applicant -- the Firestone specification given by Firestone
to the Opposer for copying, was also authored by Applicant.
IV. OPPOSER’S PRE-FILING ACTIVITIES

This case is in part about the Opposer’s pirating the
Applicant’s pipe boot, millimeter by millimeter, when it
contracted for its tooling without a single engineering
drawing generated by the Opposer. The Opposer sent one of
Applicant’s pipe boots to its tooling sub-contractor for
copying. Opposer has known Applicant’s position on this
issue since Applicant’s discovery depositions of Opposer’s
employees on November 12 and 13, 2008.

A sample was given to the Opposer by Firestone pursuant
to Firestone’s request for a production quotation. But
Firestone did not design or manufacture the sample pipe
boot (Exh.4) (Appl.App.p.1), it was made by Portals Plus for
Firestone. And not only did Portals Plus make pipe boots
for Firestone, it authored the Firestone specification

(Exh.14) already in the record.



The striken parts of Exhibits 20 and 21 are merely
transmittals and discussions between Portals Plus and Fires-
tone relating to the Firestone specifications and samples
from Portals Plus to Firestone.

Striken Exhibit 16 (Appl.App.p.2,3) is a mold insert
used to make the Firestone pipe boot, Exhibit 4.

All these striken Exhibits tend to show and were intro-
duced by Applicant to show that all the technology pirated
by the Opposer when it sent the Firestone pipe boot to its
tool maker in Michigan -- originated at Portals Plus -- and
not Firestone.

All this is further evidenced by the Opposer’s own
employees who testified on November 12 and 13, 2008, in
Elkhart, Indiana, that the Opposer did not even have an En-
gineering Department, and the transcripts and Exhibits from
these depositions have already been admitted as trial
evidence under a stipulation of the parties.

V. SINCE OPPOSER FILED NO MOTION TO COMPEL, IT IS BARRED
FROM RELYING ON DOCUMENT REQUEST NO. 21

Applicant objected to Opposer’s document Request No. 21
for ”All documents and things referring or relating to
third-party use of the Applicant’s Mark” on the grounds it

was too broad. Opposer never filed a motion to compel Re-



quest No. 21 to obtain more documents than the ones
produced. Thus, the Opposer should be barred, as well as
the Board, from relying on Applicant’s failure to produce
these Exhibits during discovery.

VI. RULE 2.121(e) DOES NOT REQUIRE THAT EXHIBITS BE DEFINED
WITH ANY SPECIFICITY

Rule 2.121(e) provides:

"However, no later than fifteen days prior to
the opening of each testimony period, or on
such alternate schedule as may be provided by
order of the Board, the party scheduled to
present evidence must disclose the name and,
if not previously provided, the telephone
number and address of each witness from whom
it intends to take testimony, or may take
testimony if the need arises, general iden-
tifying information about the witness, such
as relationship to any party, including job
title if employed by a party, or, if neither
a party nor related to a party, occupation
and job title, a general summary or list of
subjects on which the witness is expected to
testify, and a general summary or list of the
types of documents and things which may be
introduced as exhibits during the testimony
of the witness.” (emphasis added)

When Opposer’s counsel cites this Rule on page 3 of its
Brief, he states or implies that Exhibits must be specifi-
cally listed by underlining the word ”“must”. But the must

in Rule 2.121(e) applies to the identification of the wit-

nesses, not the evidence or exhibits.




All of the Exhibits 16, 20 and 21 introduced by Ap-
plicant at trial relate to the Firestone pipe boot which is
depicted in Exhibit 4(Appl.App.p.1) to which the Opposer has
not objected.

Applicant was the manufacturer of the Firestone Exhibit
4 pipe boot, and Exhibits 16, 20 and 21 simply are intro-
duced to prove that point.

Applicant’s Pre-trial Disclosures state with respect to
both Mr. Steimle and Mr. Devitt that they will testify about
“the origination of the Firestone --- pipe boots”. This
statement alone is believed to support the introduction of
evidence relating to Portals Plus’ (Applicant’s) manufacture
of the Firestone Exhibit 4 pipe boot.

How can Opposer be prejudiced by the introduction of
Exhibits 16, 20 and 21?

Not only does Applicant’s Pre-trial Disclosures
(Appl.App.p.37-41) tell the Opposer that the witnesses would
testify as to the "origination of the Firestone” pipe boot,
but during the depositions of AS Holdings employees David V.
Smith, Jr., Christopher C. Kintzele, Joseph V. Merryman,
David V. Smith, III, and Michael J. Hubbard on November 12
and 13, 2008, the attorney for Applicant, Dillis V. Allen,

repeatedly asked these witnesses, in the presence of



Opposer’s counsel, Terence Linn, questions about who
manufactured the Exhibit 4 pipe boot. So Opposer is hardly
surprised by Exhibits 16, 20 and 21.
VII. CONCLUSION

In conclusion, the Board’s December 20, 2010 Decision

striking Exhibit 16 and parts of Exhibits 20 and 21 should

D

llS V. Allen
Reg. No. 22, 460
Attorney for H&C MILCOR, INC.

be reconsidered and reversed.

DATED: January 17, 2011
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Sinei Pipe Bool

Pipe Flashings

Technical Product Inforimation

e

le— & —>f
_—'%,
i

is “f" T ;

L N

SPECIFICATION

4 install the Poitals Plus Small Pipe Boot as manufactired by Portals Plus, Inc., Bensenville, IL, atall poinis where any
o peneirates the roof system, and is less than 3" in diameter. The Small Pipe Bootshallinclude 80 mil EPDM, NEOPRENE,
£ ALLOM compression molded body. The Small Pipe Boot shall also include Portals Plus' Snaplock Clamp. Lise white or black
iscessary. tise Portals Plus Adapter Rings for round penetrations less than 1* diameter. Attachment of Small Pipe Boot to roof
o shall be done in accordance with Portals Plus Instaliation Instructions and the roofing membrane manufacturers

Medium Pipe Boot

" 1.625" - 1.875"

MIN. MAX.
T - 1.000° - 1375 ¢

~ ‘SPECIFICATION )

i z2nd install the Portals Plus Medium Pipe Boot as manufactured by Portals Plus, Inc., Bensenville, iL, at all points wherg®
tion penetrates the roof system, and is less than 6" in diameter. The Medium Pipe Boot shall include 60 mil EPDM3:"

WOPRENE, or HYPALON compression molded body. The Medium Pipe Bootshall also include Portals Pius’ Snaplock Clarmp.

snaver necessary utilize Portals Plus Adapters to seal to square tubing and angle iron and for round penetrations less than

in diameter. Use white or black as necessary. Attachment of Medium Pipe Boot to roof system shall be done in accordance
sith Portals Plus Installation Instructions and the roofing membrane manufacturer's requirements.

Large Pipe Boot - -

MIN.  MAX. &
] e 8.062" - .62

’ X «4——10.062" - 10. %8

“*+-12 062" - 12.7

: iorfz pfe.netiates tt}e roof system, ‘and is from 8" to 12" in diameter. The Large Pip¢ Boot shall include 60 mil EPDM g
PRENE compression molded body. The Large Pipe Boot shall also include. Portals Plug’ Snaplock Clamp. Use white orbla

nncessary. Attachmant of Large Pipe Boot to roof system shall be done in ac¢ordance with Portals Plus Installation Instructio
: rcefing membrane manufacturer's requirements.

(£ Copyrluht Portals Plus, Inc. September, £998. ANl Rights Reserved.



FAX TRANSMISSION

PORTALS PLUS, INC.
639 THoMAs DRIVE
BENSENVILLE, IL 60106

PHONE: 630-766-5240
Fax: 630-595-7868

1 r,_‘___ \‘

To: Kevin Mannix | Date: u 20‘“1 999
Firestone

‘.ax #:  317-575-7100 Pages: 2, including this cover sheet.

from:  RonResech
‘Bubject EPDM Pipe Boot

»COMMENTS-

™,

,Zevm attached please find the information which you requested. If you have any
Jpestions please feel free to call. Thank you for the opportunity. ‘

i AS. HOLDINGS v
' NO. 9] 182064 v H&C MLcoR
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Firestone
Building Products Company
EPDM Pipe BOO’(

1000" 1375

- | gO8" _ 1.875"
"2 000" - 2.625"
4 3 750" - 3.625
<—-——-4ooo' 4.500°

5.000" - 5.563"
f————J\<—sooo' 6.875"

fe——— 13

AVAILABLE IN BLACK AND WHITE
WITH OR WITHOUT QUICKSEAM TAPE

—J

APPL.  [PP. Q4




- . ' T .

v v

Poi tals Plus, Inc. 639 N. Thomas Drive, Bensenville, IL 60° 06
TEL: 630-786-5240  FAX: 630-595-7:68

www. portalsplus .com

May 7, 2003

- v, BT a4

‘ } Py Framl: |

. Encloéed please find the samples per your request. After you have had an opportunity to -
s=view them please give me a call at 1-800-PPI-5240.

Sincerely,

T W TLA

| j . Ronald W. Resech
T Portals Plus, Inc.

. L
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‘”\ _s_t ol’_‘_e Product Specification Page 1.7

EcoWhite™ EPDM QUIckSeaih“ Pipe Flashings

Product Number(s): W56358106A

Prepared By:  Joe Kalwaia .. Date: 97
Joe Kalwara, Engineer
Reviewed By: Jim Jannasich ) ‘ " - Date: 927

Jim Jannasch, EPDM Product Manager

) Reviewed By: John Fieldhouse Date: 10/5/:007

John Fieldhouse, PhD, Director of Adhesives

Reviewed By: Stephanie iner Date: 10/1; 007
Stephanie Riner, Purchasing
Reviewed By: Larry Devitt, Portais Plus Date: it/i o0/ |
| Vendor
' A.SHOLDINGS V H&C MILCOR
'NO. 91182064
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Product Specification for EcoFlexWhite QuickSeam Pipe Flashing_S733 C-XXX_ 1274207
THIS REVISION SUPERSEDES ALL PREVIOUS ISSUES

AP L. RPP. 2
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A TM%Q Product Specification Page 20f 7

1. Scope

This specification is for the Firestone EcoWhite™ EPDM QurckSeam“‘ Pipe F:ishing, hereafter
referred to as EcoWhite QuickSeam Pipe Flashing, is to be used in conjunctio:: with Firestone
Ecowhite Roofing Systems. The Firestone EcoWhite GuickSeam Pipe Flashing s a pre-fabricated pipe
Flashing with a tape adhesive laminated to the bottom ﬂange of the Flashing. “hey are to be used to
fash pipes, rods or other similar penetrations on roofs. : This specification cove s a EcoWhite
QuickSeam Pipe Flashing that can be used to flash a vanety of pipesnz&s fror;, 7" O.D. 106,875 O.12.

2. Applicablo Documents 5
2.1 The Ecowhte QuickSeam Pipe Flashing shall pass the Dead Load Shear | ot when fester In
accordance ‘ith Firestone Test Specification W56-358-1002
2.2 Appendix 1: EPDM Material Specifications (attached)
2.3 Firestone Building Products *Quality System Manual’ issued 7 Sept 2004

2.4 Label Specitication for Firestone Accessories ST33-TEC—204
25 Package Spacification for QuickSeam Products 8733-TEC-211

3. Physlcal and Performance Requiremen&

3.1 QuickSeam Tape Material — The tape adhesrve shall be SP-610 from AL (3, white in color, or =
altemate approved by Firestone.

v { ) 3.2 Dimensions::

3.21 The EcoWhite QuickSeam Pipe Flashrng shall conform drmensror : Ny to Figure 1 of this
spexification.

322 The chkSeam tape thickness shan be .030"-.040".

323 The Qulcksm tape shall extend 1/16' to 118" beyond the flange nt the EcoWhite
QuickSeam Pipe Flashing. _

4. Qualification Testing

Firestone shall conduct a series of qualification tests on each vendor's produc: it sl pasaing
these tests shall qualify a vendor's product for use by Firestone. In addition, F ' zstong shalt oot
such gualification tests in-house, as required, to assure that a vendor's produi continues to periof:;

satisfactorily.
: 5 abi e _Q;.Iﬂcwtion Value

Tensile strength performed at room temperature 1000 psi (mimmum) o i
Elongatlon perfonned at room temperature 300% (minimum)
Die C tear peiformed at room temperature 100 Ibffin (minimum) J
Shore A Durometer Hardness 55-70 (reading at 3 sec rd< )

] Tensile"strength after heat aging® 750 psi (minimum}) S

| Product Sgecification for EcoFlexWhite QuickSeam Pipe Flashing_$733 ~=C-XKX 1277720/

THIS REVISION SUPERSEDES ALL PREVIOUS ISSUES

APPL. ppp. 27
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fx. Product Specification ...

oA

) TSNS

225% (minimum)
Die C tear after heat aging® _ | 1501600 (minimum)
Shore A Duromete after heataging™ - | 75 Shore A, maximum
Color VT 0| Whike

*Heat aging: :28 days at 240°F ;
**Testing and performance may be certified by an outside laboratory.

Firestone recoives only kits that meet this specification, A written certificatic n that kits shipped to
Firestone me this specification shali be required with each shipment Ce-iification forms shall be
senttotheaﬂemionofmePurdsaslngAn’em.: s : '

5;2, Firestane may inspect samples of incoming material to ensure that the pro<iiint meets the
- fequirenents of this specification. . -
6. Packaging and Marking
. | 8.1 Packaged 10 boots per carton. Refer to Firestone Package Spedification 1. - QuickSeam 12
) 3 Products (S733-TEC-211). Package contents include clamps and Applicati:n Instructions.
. 6.2 Refer to Firestone Label Specification for Accessories (S733-TEC-204)
Tempiate: #1005 (8 %" x 5 %4); Elements: A, B; C,D,E,F, G, J; Templat: #1007
6.3 Adate code (nonth and year) shall be molded on the top surface of the E¢ " yhite QuickSeam Pine
: Flasiihg. :

7. Warranty ‘ :
Supplier shall wairant the workmanship and the integrity of the EcoWhite Quict '3eam © e Flasiing for
a period of 2_0 years to perform as intended when installed in accordance with | reciong, apescifie o

8. Changes in Process or Product

Vendor shall be n:quired to report to Firestone Purchasing Department 30 days crior to producing @i
shipping any mat:rial when making a change in a purchased raw material, mau: rfacturing process,
manufacturing loc:ation, sources, or the product. Firestone will review all chang s and shall reserve ihe
right to require re-qualification of the subject material or equipment. Firestone ' s;erves the right 50
approve or feject any proposed changes. . :

e

»

e

N A Product Spe:ification for EcoFlexWhite QuickSeam Pipe Flashing_S733-11:0. XXX 21712007
) ‘} THIS REVISION SUPERSEDES ALL PREVIOUS ISSUES
1

]
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) f’ w";ﬁ..iﬁﬁi.!%e Product Specification  rageaarv

EcoWhits QuickSeam Pipe Flashing Certification Form

Supplier: Material:
Date By: .
Aunsemblad: E
S TR Lot#:
LG Fv .
"'" = 6
Inspection Results for EcoWhite QuickSeam Pipe Flashing
Base Polymer
Color .
v Shore: A Hardr ess (reading at 3 o ‘. :
D seconds) . o 55-70
. Dimensions ('3ee Figure 1) 4
Thickness of fiange and walil 0055"‘—'0.075"
Flange OD 13

Legihility of da:e code and all

printing on pars Nct2 1 in Figure 1

Voids, air traps;, splits, pitting,

cured in flash, or surface | 2
blemishes or tlisters I\’s
Tensile streng-h, room - "1

temperature 1000 psi, shihimum

Elongation, ronm temperature;: 30%, ﬁgln‘imum

Die C tear, rocm temperature:

100 bffin,:minimum

KA
!

. Product 3pecification for EcoFlexWhite QuickSeam Pipe Flashing_S733-TEC-XXX_12/7/2007
THIS REVISION SUPERSEDES ALL PREVIOUS ISSUES
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Product Spemﬁcation Page 501 7

: A%, Mcaﬁon Value
Tensile strength, after heat aging" | 750 r+i. minimum
Elongation, after heat aging* L 2254, minimum
Die C tear, after I eat aging* | o | A 75 Iy, misirnum
Durom;cter. after heat aging‘l _l 80 Sho :- A, maximum
QuickSean Deac Load Shear | -
Test ' o less thar ). 125" shipoadgs |
QuickSeam tape thickness | Coodr
QuickSeam tape beyondﬂange o s

* Heat aging: 28 days at 240°F )
List below any items from note callouts on drawmg in F igure 1 that do not meet s+ cified values:

B
il
‘i,

\ Product Specification for EcoFlexWhite QuickSeam Pipe Flashing_S73. TEC-XXX_12/7/2007
o ‘, l THIS REVISION SUPERSEDES ALL PREVIOUS ISSULS
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FIGURE 1: EcoWnhite QuickSeam Pipe Flashing Dimensions

\ ' | .‘ }vwnnponiamhm

R *iOTES |
‘ . “BFDP” and “EPDM” to be molded and spaced as shown by Detall “A”.
Tolerance on dimensions shown is 0. 06" uniess otherwise npted :

w e d
- EPDM—§
‘ | DEIE" uAn

\\) Product 3pecification for EcoFlexWhite QuickSeam Pipe Flashing_S733-TEC-XXX_12/7/2007
THIS REVISION SUPERSEDES ALL PREVIOUS ISSUES
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SUILDING PRODUCTS Product Specification Page 7 of 7

Appendix 1: EPDM Material Specifications B-1000

_Sperific Gravity ' ASTM D-297 . 1131.03
gt 'ASTM D412 (Die C) 300% minimum
S (26 MPa)
Tensile Strength ASTMD412(DieC) | 1000 psi (9.6 MPa)
______ - —_ minimum
‘fear Resistanze | ASTM D-624 (Die C) *00 Iptfin minimum
_ (33.3 N/mm)
Shore A Duroineter ASTM D-2240 65 -70
Ozone Resistance: : ASTM D-1149 No Cracks
7 days @ 100pphm@ 100°F with 50%
 exension ‘ S -
o Heat Aging | AsTMD 873
/) 28 days @ 240°F ‘ _ . ,
\ Tensiie Strength, after Heat Aging ASTM D412 750 psi minimum
_ | ' (8.9 MPa)
Elongation, atter Heat Aging . | ASTM D412 (Die C) 225% minimum
Tear Resistar ce, after Heat Aging | ASTM D-624 (Die C) 75 Ibffin minimum
b A (26.3 Nmm)
Shore A Durometer, after Heat Aging - | ASTM D-2240 80 maximum
Brittleness Temperature ASTM D-2137 | A9°F (45°C)
Resistance ta Water change in weight after ASTM D471 +8, -2
immersion 7 days @ 158°F, maximum, % , ,
Water Vapor 2ermeability max., perm mils . ASTM E-96 20
Tolerance on Nominal Thickrgie_ss;% ASTM D-751 B £10
Penetration pocket Composition; | ASTM D297 "
Weight percent of Polymer that is EPDM, % , 100
Weight percent of material that is EPDM 30 minimum
Polymer, % L )

*Heat aging is: 28 days at 240°F per ASTM D-573

Produc: Specification for EcoFlexWhite QuickSeam Pipe Flashing_S733-TEC-XXX_12/7/2007
THIS REVISION SUPERSEDES ALL PREVIOUS ISSUE®
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S, e

Katwara, Joe [KaiwaraJoe@firestonebp.com]
i“riday, December 07, 2007 11:00 AM

T P, Larry
o Weoer, Vicki )

et PR wWhite pipe boot

s e npesic refiec: your values. We will forward shortly for your review.

- Frown s Devith, Lary [mailtozLarmy . Devitt@hartcool.com)
Sent: ridsy, Becember 07, 2007 11:11 AM
To: Kalwaiy, Joc
Subject: FW: White pipe hoot
Importance: High

B ’J 06, are you OK. with our published test results on the White EPDM boots NOT com iplying with the Purchase Spec

at § receivad?

Fased on Seoft’s note on delivery necds, we need to resolve that quickly.

Frosm: Hettmansperger, Scott [mallto HettmanspergerSoott@ﬁrestonebp oom]
ents Friday, December 07, 2007 10:02 AM

Ter: Bevith, Larry

Cex Vickor, Max |, : ]
Zuipfect: RE: White pipe boot ,

e s part to VM you shnuld see these orders show up very soon. We will be running
et a¢ can add the BFDP logo. We will want these'in ovt whse's by 1/7/08.

ool Hettmansperger
*"Jrchasmg Manager~ TPO Raw Materials and Acoessones

. oFiacgr Paersiges e R Y
JnE ot et

sclienspaolie, W 46740

Fobdh 24 KR IINSG v
. [}
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jONFH)ENTlAL!TY NOTICE: if you received this email in error, please immediately notify the sender by email at the address
‘shown. This email transmission may contain confidential information. This information s inte vded only for the use of the

individual(s) or entity to whom it it; intended even if addressed incorrectly. Please delete it from your files if you are notthe
intended recipient. Thank you for vour compliance.

Fros ‘)euih, Larry [mailto:Lanry.Devitt@hartcool.com] -
sent: Fiday, November 02, 2007 9:30 AM _
TaE umar sperger, Scott \

Cabiecis T White pipe hoot

IGO0 TNOFTTGE, SCotE,

Yes, with st ieast ! eces " your cost would drop to only ich.

From: 'iethnansperger Scott [mailto.HettmanspergerSoott@ﬁr&stonebp com]
Sent: Friday, November 02, 2007 7:35 AM :

Tos Devitt, Loty

Subjeci: RE: White pipe boot

cestigeun . lons aith logo will there be a price break and if so what is it?

Zool Hetmansperger
—un:k ld‘s(ng Manager- TPO Raw Materials and Accessories
srudiendd Feoduets, LLC
310 E'—i. 46th Street : P
‘ndianppnlic IN 48240 '
EH# 317.575-7050 '
Fapd Z?Tiﬂ 5-3838

~ CONFIZENTIALITY NOTICE: If you received this emall in error, please immediately notify the sender by email at the address

N

shown. This email transmission inay contain confidential information. This information is intended only for the use of the

individual(s) or entity to whom it is intended even if- addressed incorrectly. Please delete it from your files if you are not the
inten<ed recipient. Thank you for your compllance

From: Devitt, Larry [mailto:Larr/.Devitt@harbébd.mm]

“Rank: nursday, November 01, 2007 5:14 PM
«_ /e Hettmansperger, Scott '

o Gt
':.«Ci N

waba, Joe
Grabyjeeis RE: White pipe boot

APPL. HPP 34
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B - /itached is your cost for the Taped White EPDM Pipe Boots. Please note that we have two “concerns”.

I. he purchase spec diffes trom our published test results for white EPDM (copy attached). If Joe has tested

| sme, of the samples that _ sent and it conforms to the purchase spec requiremerts, then the “concern”™

| 7. .i'f.:»:i‘zfiG <ir the sinail guantities of White Boots currently anticipated, the costs are based on “NO LOGO” boots
(Firestone labei and packaging, of course). If the white EPDM system sees increased volume, we will be able
in mold with the BFDP/EPDM logo as requested. Logoed boots would require orders of at least oots

N
e AR

t

Fleage n2lt ' yon have any qustions. Thank you for the opportunity. ‘

S

I Uediooncperger, Seott [mailto:HettmanspergerScott@firestonebp.com]
Sent: Tuesday, October 20, 2007 7:53 AM
T Devitl, o aity

- e Kalwara, Joe:

-Subject: White pipe boot,

Larry, ' .
Epecification for white pipe boot is attached. Please review. Also, will need a quot= based on a volume of approx
. ariong. '

A

hEpRaT,

Seott Hettrnansperger

Purchasing Manager- TPO Raw Materials and Accessories -
A s g Sraeatiznad s, UL ' '
240§, u6th Street

indianapolis, IN 46240

B 317-575-7050

5 7316-3838

P!
RS

CONFIENTIALITY NOTICE: If you received this email in error, please immediately notify the sender by email at the address
showr:. This email transmission ay contain confidential information. This information is intended only for the use of the
individual(s) or entity to whom it is intended even if addressed incorrectly. Please delete it from your files if you are not the
intended recipient. Thank you for your compliance. -

APPL. BPP. 35



10°d WI0L
Portale Plue, Inc. 639 N. Thomas Drive, Bensenvitie, IL 601¢.
TEL: 630-766-5240 ° FAX: 630-595-786_4!
Wiww . g‘:nrt}a!.ﬁ;_{:){a\-_n - H
May 1, 2003
Mr. Paul Oliveira
Firestone Building Products
525 Congressional Bivd.
Carmel, IN 46032
Dear Paul:
As per your request enclosed please find a distributor binder. If you hi. 3 any questions
please do not hesitats to call.
1 Sincerely,
Ronald W. Resech
Portals Plus, Inc.

@5 SE M m S'n'“;\’lq A
Swatd o€ 80.17' ~ & Pow
1y gun d -Eoo

OU'; e copwa™ - L owr
CTMRE cmeandl T EOPM

' wnliefabncated Roof Accessories For ALL Roof' ing Syst 18! PP L A pp 3 é

18/10°4d  2£84 y 12 SIONAOMd "Ba" NS4 B-TT CORAP_COL LML



AS HOLDINGS vs. H&C MiLCol
Opposition No. 91 182084
Sevial No. 78/481,157
Deft. No. 9

'A.S. HOLDINGS V H&C MILCOR

-— NO. 91182064 :
DEFENDANT’S EXHIBIT 22
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

AS HOLDINGS, INC.,

Opposer,
Opposition No. 91182064

Serial No. 76/461,157
Mark: Miscellaneous Design
(Pipe Boot Product Design)

)

)

)

)

-vs~ )
: )
H&C MILCOR, INC. f/k/a )
AQUATICO OF TEXAS, INC., )
)

)

Applicant.

APPLICANT, H&C MILCOR, INC. f/k/a AQUATICO OF TEXAS, INC.’S
PRETRIAL DISCLOSURES

Pursuant to Rule 2.121(c), 37 C.F.R. Section 2.121(d),
Applicant, H&C Milcor, Inc. f/k/a Aquatico of Texas, Inc.,

makes the following pretrial disclosures:

WITNESSES

Applicant intends to take testimony or may take the
testimony if the need arises, from the following witnesses:

| 1. Tom Mollen, Field Supervisor/Installer of Winward
i Roofing, 919 S. Sacramento, Chicago, IL 60611, Telephone:
| 773/638-6580. Mr. Mollen may testify regarding Applicant’s
; products, Opposer’s activities regarding pipe boots, the
| functional aspects of the industry and Portals Plus Pipe
| Boots, the origination of the Firestone and other manufac-
| turers’ pipe boots, the installation of pipe boots, the
| marketing of industry and Portals Plus pipe boots, materials
| and specifications thereof used in the manufacture of pipe
| boots, the testing of pipe boots, the recognition of the
| Portals Plus pipe boot in the trade and industry, the file
history of Serial No. 76/461,157, patents relating to pipe
boots, and industry practices.

APPL. RPP 37



2. John Cirachi, Controller of Winward Roofing,, 919
S. Sacramento, Chicago, IL 60611, Telephone: 773/638-6580.
Mr. Cirachi may testify regarding Applicant’s products,
Opposer’s activities regarding pipe boots, the functional
aspects of the industry and Portals Plus Pipe Boots, the
origination of the Firestone and other manufacturers’ pipe
boots, the installation of pipe boots, the marketing of in-
dustry and Portals Plus pipe boots, materials and specifica-
tions thereof used in the manufacture of pipe boots, the
testing of pipe boots, the recognition of the Portals Plus
pipe boot in the trade and industry, the file history of

Serial No. 76/461,157, patents relating to pipe boots, and
industry practices.

3. Larry Kozak, Engineering Manager of Hart & Cooley,
815 Kimberly Drive, Carol Stream, IL 60188, Telephone:
630/588-2544. Mr. Kozak may testify regarding Applicant’s
products, Opposer’s activities regarding pipe boots, the
functional aspects of the industry and Portals Plus Pipe
Boots, the origination of the Firestone and other manufac-
turers’ pipe boots, the installation of pipe boots, the
marketing of industry and Portals Plus pipe boots, materials
and specifications thereof used in the manufacture of pipe
boots, the testing of pipe boots, the recognition of the
Portals Plus pipe boot in the trade and industry, the file
history of Serial No. 76/461,157, patents relating to pipe
boots, and industry practices.

4. Larry Devitt, Marketing Manager/Architect of Hart &
Cooley, 815 Kimberly Drive, Carol Stream, 1IL 60188,
Telephone: 630/588-2514. Mr. Devitt may testify regarding
Applicant’s products, Opposer’s activities regarding pipe
boots, the functional aspects of the industry and Portals '
Plus Pipe Boots, the origination of the Firestone and other
manufacturers’ pipe boots, the installation of pipe boots,
the marketing of industry and Portals Plus pipe boots,
materials and specifications thereof used in the manufacture
of pipe boots, the testing of pipe boots, the recognition of
the Portals Plus pipe boot in the trade and industry, the
file history of Serial No. 76/461,157, patents relating to
pipe boots, and industry practices.

5. . Sean Steimle, Vice President of Hart & Cooley, 815
Kimberly Drive, Carol Stream, IL 60188, Telephone: 630/588-
2510. Mr. Steimle may testify regarding Applicant’s
products, Opposer’s activities regarding pipe boots, the

APPL. KPP 38



functional aspects of the industry and Portals Plus Pipe
Boots, the origination of the Firestone and other manufac-
turers’ pipe boots, the installation of pipe boots, the
marketing of industry and Portals Plus pipe boots, materials
and specifications thereof used in the manufacture’ of pipe
boots, the testing of pipe boots, the recognition of the
Portals Plus pipe boot in the trade and industry, the file

history of Serial No. 76/461,157, patents relating to pipe
boots, and industry practices.

, 6. Russ Verbrugge, Engineer of Hart & Cooley, 5030
Corporate Exchange Boulevard SE, Grand Rapids, MI 49512,
Telephone: 616/656-8200. Mr. Verbrugge may testify regard-
ing Applicant’s products, Opposer’s activities regarding
pipe boots, the functional aspects of the industry and Por-
tals Plus Pipe Boots, the origination of the Firestone and
other manufacturers’ pipe boots, the installation of pipe
boots, the marketing of industry and Portals Plus pPipe
boots, materials and specifications thereof used in the
manufacture of pipe boots, the testing of pipe boots, the
recognition of the Portals Plus pipe boot in the trade and
industry, the file history of Serial No. 76/461,157, patents
relating to pipe boots, and industry practices.

7. Tom Kelly, Owner/Roofing Manager of 2001 Company,
325 Thomaston Avenue, Waterbury, CT 06702, Telephone:
800/537-7663. Mr. Kelly may testify regarding Applicant’s
products, Opposer’s activities regarding pipe boots, the
functional aspects of the industry and Portals Plus Pipe
Boots, the origination of the Firestone and other manufac-
turers’ pipe boots, the installation of pipe boots, the
marketing of industry and Portals Plus pipe boots, materials
and specifications thereof used in the manufacture of Pipe ‘
boots, the testing of pipe boots, the recognition of the
Portals Plus pipe boot in the trade and industry, the file

history of Serial No. 76/461,157, patents relating to pipe
boots, and industry practices.

8. George Criel, President of Century Roofing Consult-
ing, 1645 Hicks Road, Rolling Meadows, IL 60008, Telephone:
847/202-8500. Mr. Criel may testify regarding Applicant’s
products, Opposer’s activities regarding pipe boots, the
functional aspects of the industry and Portals Plus Pipe
Boots, the origination of the Firestone and other manufac-
turers’ pipe boots, the installation of pipe boots, the
marketing of industry and Portals Plus pipe boots, materials
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and specifications thereof used in the manufacture of pPipe
boots, the testing of pipe boots, the recognition of the
Portals Plus pipe boot in the trade and industry, the file

history of Serial No. 76/461,157, patents relating to pipe
boots, and industry practices. ’

9. Mitch Rabin, Owner of A1 Roofing, 1425 Chase
Avenue, Elk Grove Village, IL 60007, Telephone: 847/952-
3600. Mr. Rabin may testify regarding Applicant’s products,
Opposer’s activities regarding pipe boots, the functional
aspects of the industry and Portals Plus Pipe Boots, the
origination of the Firestone and other manufacturers’ pipe
boots, the installation of pipe boots, the marketing of in-
dustry and Portals Plus pipe boots, materials and specifica-
tions thereof used in the manufacture of Pipe boots, the
testing of pipe boots, the recognition of the Portals Plus
pipe boot in the trade and industry, the file history of

Serial No. 76/461,157, patents relating to pipe boots, and
industry practiqgs.

10. David Rabin, Owner of A1 Roofing, 1425 Chase
Avenue, Elk Grove Village, IL 60007, Telephone: 847/952-
3600. Mr. Rabin may testify regarding Applicant’s products,
Opposer’s activities regarding pipe boots, the functional
aspects of the industry and Portals Plus Pipe Boots, the
origination of the Firestone and other manufacturers’ pPipe
boots, the installation of pipe boots, the marketing of in-
dustry and Portals Plus pipe boots, materials and specifica-
tions thereof used in the manufacture of pipe boots, the
testing of pipe boots, the recognition of the Portals Plus
pPipe boot in the trade and industry, the file history of

Serial No. 76/461,157, patents relating to pipe boots, and
industry practices. .

EXHIBITS
Applicant intends to rely on or may rely on the Ex-
hibits listed in the Opposer, AS HOLDINGS, INC.’s Pretrial
Disclosures, and additionally may rely on the deposition
witnesses and exhibits also listed in Opposer, AS HOLDINGS,

INC.'S Pretrial Disclosures, and also may rely on further

APPA. APP #o



Exhibits that may be produced at trial. These latter Ex-

hibits will be provided to Opposer’s attorney either in ad-
vance of the testimony of the individual witnesses or may be

contemporaneously provided as the testimony of the in-

dividual witnesses progresses.

s V. All
ttorney for H&C Milcor, Inc.
f/k/a Aquatico of Texas, Inc.
Reg. No. 22,460

Dated: October 16, 2009

CERTIFICATE OF SERVICE

This is to certify that a copy of APPLICANT, H&C MIL-
COR, INC. f/k/a AQUATICO OF TEXAS, INC.'S PRETRIAL DIS-
CLOSURES was sent via Federal Express to the Trademark
Trial and Appeal Board on October 16, 2009, and a true and
correct copy of same was sent on October 16, 2009, via

first-class mail, postage prepaid, to Opposer’s counsel as
follows: ,

Terence J. Linn, Esqg.
Van Dyke, Gardner, Linn & Burkhart, LLP
2851 Charlevoix Drive SE, Suite 207

Grand Rapids, MI 49588-8

Dillis V. Allen, Esq.
105 S. Roselle Road
Suite 101

Schaumburg, IL 60193
847/895-9100

APPL.APP 4]
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE * %
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
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ALPHA SYSTEMS, INC. e
Opposition No. 91182064

Opposer,
Serial Number 76/461,157

Mark: DESIGN ONLY

V.

H&C MILCOR, INC,, f/k/a
AQUATICO OF TEXAS, INC.

Applicant.

OPPOSER’S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS AND THINGS (Nos. 1-37)

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Opposer, Alpha Systems,
Inc. (“Alpha Systems” or “Opposer”), through its undersigned attorneys, hereby requests that
Applicant, H&C Milcor, Inc. (“H&C Milcor” or “Applicant”) produce for inspection and
copying at the offices of Van Dyke, Gardner, Linn & Burkhart, LLP, 2851 Charlevoix Drive,
S.E., Suite 207, Grand Rapids, Michigan 49546, documents and things described in the
numbered paragraphs below.

DEFINITIONS

In the requests appearing below, the following definitions shall apply:

A. The term “Applicant” shall mean H&C Milcor, Inc., any and all predecessor’s in
interest and/or any and all successor’s in interest of application Serial No. 76/461,157, including
but not limited to Portals Plus, Inc. and Hart & Cooley, Inc., and shall include each of its
officers, directors, trustees, employees, staff members, partners, associates, agents, counsel, and

other representatives; and each business entity with which H&C Milcor, Inc. is associated and

- ApPL. APP. 1A




shall include each of its divisions, subsidiaries, parent companies, joint ventures, related
companies, officers, directors, trustees, employees, staff members, agents, counsel, and other
representatives, jointly and severally.
B. The term “H&C Milcor” shall mean H&C Milcor, Inc. and/or Hart & Cooley,
Inc., and shall include each of its officers, directors, trustees, employees, staff members, partners,
associates, agents, counsel, and other representatives; and each business entity with which H&C
Milcor, Inc. is associated and shall include each of its divisions, subsidiaries, parent companies,
joint ventures, related companies, officers, directors, trustees, employees, staff members, agents,
counsel, and other representatives, jointly and severally.
| C. The term “Applicant’s Application” shall mean United States Trademark
Application Serial No. 76/461,157.
D. The term “Opposer” or “Alpha Systems” shall mean Alpha Systems, Inc.
} E. The term “Applicant’s Mark” shall mean the mark shown in the trademark
application of Applicant, Serial No. 76/461,157.
| F. The term “person”, in singular or plural form, shall be broadly construed to
include natural persons, associations, joint ventures, partnership, companies, corporations, and
any other organization or entity.
G. The term “documents and things”, in singular or plural form, shall be broadly
| construed to include any tangible item either containing or exhibiting any information and/or
% communication and to include any tangible item which may either convey or exhibit the same
through any medium whatsoever.
H. The term “communications”, in singular or plural form, shall mean any oral,

written, recorded, or unrecorded expression of any information whatsoever.

APPL. APP. H3



L The term “identify”, when used with respect to a document, means to:
1. state the nature and substance of the document with sufficient particularity

to enable it to be differentiated and distinguished from all other documents;

2. state the title, number, if any, and the official designation, if any, of the
document;
3. identify the author and the originator of the document or in whose name

the document was issued if different from the author;

4. state the date of the document;
5. identify the address of the document;
6. identify each person whose signature is affixed to the document or who is

otherwise named and/or referenced in the document;

7. state the date the document was executed, if different from any other date
the document may bear;

8. describe the subject matter of the document;

9. identify each person who has custody or control of the document and of
each duplicate of the document; and

10.  state whether the document will be voluntarily made available for

inspection and copying.

J. The term “identify” when used with respect to a person means to state:
1. the person’s complete legal name;
2. each of the current business and residence addresses and telephone

numbers of such person, or, if such information is unknown and cannot be ascertained

after exercising reasonable diligence, each of the last-known business and residence

> APPL. pPP. H¥



addresses and telephone numbers of such person; and

3.

the current employer of such person and the employer’s address and

telephone number, or, if such employer is not known and cannot be ascertained after

exercising reasonable diligence, the last-known employer of such person and that

employer’s address and telephone number.

K. The term “describe” when used with respect to an act, occurrence, statement,

communication, conduct, or omission, or any document and thing or other event or the like

(hereinafter collectively referred to as “act”) means to:

1.

2.

describe the substance of the event or events constituting the act;

state the date or dates of the event or events constituting the act;

identify each person participating in the act;

identify each person who witnessed or may have witnessed the act;
describe the substance of each person’s participation in the event or events
constituting the act;

describe the mode by which the act occurred (e.g., by telephone, by letter,
etc.); and

identify each document which relates to, refers to, evidences, or

embodies the act.

INSTRUCTIONS

In the event Applicant claims privilege with respect to any information, document, and/or

thing (hereinafter “information”) requested, Applicant shall supply at the time of production a

listing of all such nonproduced information, such listing to include the following:

a. the number of the request calling for the production of such information;
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b. the date of any such information;

C. the identity of each person who signed, prepared, provided, or assigned in the
preparation of any such information;

d. the identity of each person and concern to whom such information was addressed;
e. the name of each person and concern, other than the addressee shown thereon, to
whom any such information, including copies and reproductions thereof, was given or
sent;

f. a brief description of the subject matter of such information; and

g. the ground (i.e., attorney-client privilege, etc.) for refusing to produce such
information.

REQUESTS FOR PRODUCTION

1. All documents and things referring or relating to the above-identified mark shown in
Application Serial No. 76/461,157, filed October 18, 2002 (hereinafter referred to as
“Applicant’s Mark™).

2. A copy of a corporate organization chart of Applicant as of October 18, 2002 and a copy
of a corporate organization chart of Applicant as of December 25, 2007. In the event that
corporate organization charts are not available, documents and things sufficient to establish the

corporate organizational structure of Applicant.

3. All documents and things referring or relating to development of Applicant’s Mark.
4. All documents and things referring or relating to adoption of Applicant’s Mark.
5. All documents and things referring or relating to any trademark search or investigation

undertaken by or on behalf of Applicant regarding Applicant’s Mark, including, but not limited

to, the materials generated in said search or investigation.
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6. All documents and things referring or relating to opinion of counsel regarding
Applicant’s Mark, including, but not limited to, opinion of counsel regarding Applicant’s ability
to use and/or register Applicant’ s Mark.

7. All documents and things referriné or relating to first use of Applicant’s Mark.

8. All documents and things referring or relating to first use in interstate commerce of
Applicant’s Mark.

9. All documents and things referring or relating to any search or investigation undertaken
by or on behalf of Applicant regarding pipe boots.

10.  All documents and things referring or relating to all opinion of counsel obtained by or on
behalf of Applicant relating to Opposer.

11.  Three exemplars of each label or package distributed by Applicant bearing Applicant’s
Mark.

12. Documents and things sufficient to establish the manner in which Applicant uses or
intends to use Applicant’s Mark on Applicant’s goods and services.

13. Three exemplars of all advertising and promotional materials distributed or intended to be

distributed by Applicant in association with Applicant’s Mark.

14.  Documents and things sufficient to establish the manner in which Applicant uses or
intends to use Applicant’s Mark in association with advertising of Applicant’s goods and
services.

15. Documents and things sufficient to establish annual sales by Applicant of goods and
services in association with Applicant’s Mark.

16. All summary documents, whether annual, quarterly, or other time period, relating or

referring to sales of Applicant’s goods or services in association with Applicant’s Mark.
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17. Documents and things sufficient to establish annual advertising and promotion
expenditures by Applicant, or intended to be expended by Applicant, associated with Applicant’s
Mark.

18.  All summary documents, whether annual, quarterly, or for other time period, relating or
referring to advertising or promotional expenditures by Applicant regarding Applicant’s Mark.
19.  Documents and things sufficient to establish the channels of trade in which Applicant
distributes or intends to distribute goods and services in association with Applicant’s Mark.

20.  Documents and things sufficient to establish the class or type of customers to which
Applicant distributes or intends to distribute goods and services in association with Applicant’s
Mark.

21.  All documents and things referring or relating to third-party use of the Applicant’s Mark.
22.  All documents and things referring or relating to instances of actual confusion regarding
Applicant, Applicant’s Mark, and/or goods or services of Applicant distributed in association
with Applicant’s Mark.

23.  All documents and things referring or relating to Applicant’s first use of Applicant’s
Mark.

24. All documents and things referring or relating to Applicant’s first use in interstate
commerce of Applicant’s mark.

25.  All documents and things referring or relating to Applicant’s use of Applicant’s mark in
April 1982.

26.  All documents and things referring to market studies conducted by or on behalf of
Applicant regarding Applicant’s Mark, or goods and services intended to be distributed by

Applicant in association with Applicant’s Mark.

7- APPL. APP. HE




27.  All documents and things referring or relating to surveys conducted by or on behalf of
Applicant concerning Applicant’s Mark, or goods and services intended to be distributed by
Applicant in association with Applicant’s Mark.

28.  All documents and things referring or relating to agreements negotiated and/or entered
into by Applicant relating to Applicant’s Mark, including, but not limited to, assignments,
licenses, permissions, or consents.

29.  All documents and things referring or relating to transfer of ownership of Applicant’s
Mark from Portals Plus to H&C Milcor.

30.  All documents and things referring or relating to transfer of the application for
Applicant’s Mark from Portals Plus to H&C Milcor.

31.  All documents and things referring or relating to any litigation or administrative
proceeding relating to Applicant’s Mark.

32.  All documents and things referring or relating to communication with any expert or
potential expert contacted by or on behalf of Applicant regarding this opposition proceeding,
including, but not limited to, curriculum vitae and reports by said expert.

33.  All documents and things referring or relating to the specimens submitted by Applicant in
Applicant’s application.

34.  All documents and things referring or relating to the Applicant’s Mark.

35.  All documents and things referring or relating to the change of H&C Milcor, Inc. to Hart
& Cooley, Inc.

36.  All documents and things referring or relating to transfer of the application for

Applicant’s Mark from H&C Milcor, Inc. to Hart & Cooley, Inc.
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37.  All documents and things relating to an affidavit under 37 C.F.R. 2.41(b), dated October
16, 2002, filed in Applicant's Application relating to prosecution of Applicant's Mark, the
documents and things including, but not limited to, Exhibits A through T.

Respectfully submitted,

ALPHA SYSTEMS, INC.

y:  Van Dyke, Gardner, Linn & Burkhart, LLLP

Dated: May 5, 2008 ¢/

Tetence J. Lin /
Matthew D. Kendall
2851 Charlevoix Drive S.E., Suite 207

P.O. Box 888695
Grand Rapids, MI 49588-8695
(616) 975-5500
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ALPHA SYSTEMS, INC.,

Plaintiff,

Opposition No. 91182064

Serial No. 76/461,157 |
Mark: Miscellaneous Design
(Pipe Boot Product Design)

H&C MILCOR, INC. f/k/a
AQUATICO OF TEXAS, INC.,

L e L S )

Defendant.

H&C MILCOR, INC.’'S RESPONSES TO OPPOSER'’'S FIRST SET

OF REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

Defendant, H&C MILCOR, INC. f/k/a AQUATICO OF TEXAS,
INC., by its attorney, Dillis V. Allen, pursuant to Rule 34
of the Federal Rules of Civil Procedure, hereby responds to
Plaintiff, ALPHA SYSTEMS, INC.’S, FIRST SET OF REQUESTS FOR

PRODUCTION OF DOCUMENTS AND THINGS, as follows:
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GENERAL OBJECTIONS

1. H&C MILCOR objects to each of Plaintiff’s Requests
to the extent that it seeks information or documents subject
to the attorney-client privilege, information or documents
subject to work product doctrine, and/or documents prepared
for use by H&C MILCOR’S attorneys in anticipation of litiga-
tion.

2. H&C MILCOR objects to each of Plaintiff’s Requests
to the extent that a definition, instruction, or request, as
stated in the Definitions and Instructions section of
Plaintiff’s Requests, seeks to impose an obligation on H&C
MILCOR to provide information or produce documents beyond
the scope of discovery provided under the Federal Rules of
Civil Procedure or to perform tasks not required by such
Rules, including any requests for supplementation.

3. H&C MILCOR objects to each of Plaintiff’s Requests
to the extent that it seeks documents that do not pertain to
the subject matter of this action or which are not
reasonably calculated to lead to discovery of admissible

evidence.
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4. H&C MILCOR objects to each of Plaintiff’s Requests
to the extent it includes the definition of ”“Documents” as
set forth in the Definitions and Instructions Section of
Plaintiff’s Requests. The definition of ”“Documents” is un-
clear as to what documents are to be included. Not-
withstanding this objection, H&C MILCOR will produce
originals and copies of all documents, as the term
"Documents” is defined and interpreted under the Federal
Rules of Civil Procedure, as stated in the specific
responses hereinafter set forth.

5. H&C MILCOR objects to each of Plaintiff’s Requests
to the extent that Plaintiff seeks to require H&C MILCOR to
produce documents in a particular manner. Notwithstanding
this objection, H&C MILCOR will produce its documents and
things for inspection by Plaintiff’s counsel pursuant to the
provisions of Rule 34 of the Federal Rules of Civil Proce-
dure.

6. H&C MILCOR will furnish Plaintiff’s counsel in due
course with an identification of any documents which are
described by one or more of Plaintiff’s Requests and which
have been withheld from production because H&C MILCOR claims
that they are privileged or immune from discovery in this

action.
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RESPONSES

1. All documents and things referring or relating to
the above-identified mark shown in Application Serial No.
76/461,157, filed October 18, 2002(hereinafter referred to
as "Applicant’s Mark”.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

2. A copy of a corporate organization chart of Ap-
plicant as of October 18, 2002 and a copy of a corporate or-
ganization chart of Applicant as of December 25, 2007. 1In
the event that corporate organization charts are not avail-
able, documents and things sufficient to establish the cor-
porate organizational structure of Applicant.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these

documents will be produced.
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3. All documents and things referring or relating to
development of Applicant’s Mark.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

4. All documents and things referring or relating to
adoption of Applicant’s Mark.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

5. All documents and things referring or relating to
any trademark search or investigation undertaken by or on
behalf of Applicant regarding Applicant’s Mark, including,
but not limited to, the materials generated in said search
or investigation.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR

2.116(g), and the overbroad nature of the request, these

documents will be produced.
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6. All documents and things referring or relating to
opinion of counsel regarding Applicant’s Mark, including,
but not limited to, opinion of counsel regarding Applicant’s
abiiity to use and/or register Applicant’s Mark.

RESPONSE: Privileged. These documents cannot be
logged because they were largely oral.

7. All documents and things referring or relating to
first use of Applicant’s Mark.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

8. All documents and things referring or relating to
first use in interstate commerce of Applicant’s Mark.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

9. All documents and things referring or relating to
any search or investigation undertaken by or on behalf of
Applicant regarding pipe boots.

RESPONSE: Defendant cannot locate such documents as

yet. An investigation is continuing.




’

10. All documents and things referring or relating to
all opinion of counsel obtained by or on behalf of Applicant
relating to Opposer.

RESPONSE: None

11. Three exemplars of each label or package dis-
tributed by Applicant bearing Applicant’s Mark.

RESPONSE: Not applicable, not a name mark.

12. Documents and things sufficient to establish the
manner in which Applicant uses or intends to use Applicant’s
Mark on Applicant’s goods and services.

RESPONSE: Mark is not "on” the goods.

13. Three exemplars of all advertising and promotional
materials distributed or intended to be distributed by Ap-
plicant in association with Applicant’s Mark.

RESPONSE: These will be produced.

14. Documents and things sufficient to establish the
manner in which Applicant uses or intends to use Applicant’s
Mark in association with advertising of Applicant’s goods
and services.

RESPONSE: These will be produced.
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15. Documents and things sufficient to establish an-
nual sales by Applicant of goods and services in association
with Applicant’s Mark.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tivé Order in place by outside counsel and subject to these
restrictions. These will be produced.

16. All summary documents, whether annual, quarterly,
or other time period, relating or referred to sales of
Applicant’s goods and services in association with
Applicant’s Mark.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these
restrictions. Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

17. Documents and things sufficient to establish an-
nual advertising and promotion expenditures by Applicant, or
intended to be expended by Applicant, associated with

Applicant’s Mark.
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RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these
restrictions. Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
docﬁments will be produced.

18. All summary documents, whether annual, quarterly,
or for other time period, relating or referring to advertis-
ing or promotional expenditures by Applicant regarding
Applicant’s Mark.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these
restrictions. Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

19. Documents and things sufficient to establish the
channels of trade in which Applicant distributes or intends
to distribute goods and services 1in association with

Applicant’s Mark.
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RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

20. Documents and things sufficient to establish the
class or type of customers to which Applicant distributes or
intends to distribute goods and services in association with
Applicant’s Mark.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

21. All documents and things referring or relating to
third-party use of the Applicant’s Mark.

RESPONSE: Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

22. All documents and things referring or relating to
instances of actual confusion regarding Applicant,
Applicant’s Mark, and/or goods or services of Applicant dis-
tributed in association with Applicant’s Mark.

RESPONSE: None

10
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23. All documents and things referring or relating to
Applicant’s first use of Applicant’s Mark.

RESPONSE: These will be produced.

24. All documents and things referring or relating to
Applicant’s first use in interstate commerce of Applicant’s
mark.

RESPONSE: These will be produced.

25. All documents and things referring or relating to
Appiicant's use of Applicant’s mark in April 1982.

RESPONSE: These will be produced.

26. All documents and things referring to market
studies conducted by or on behalf of Applicant regarding
Applicant’s Mark, or goods and services intended to be dis-
tributed by Applicant in association with Applicant’s Mark.

RESPONSE: Defendant cannot locate such documents as
yet. An investigation is continuing.

27. All documents and things referring or relating to
surveys conducted by or on behalf of Applicant concerning
Applicant’s Mark, or goods and services intended to be dis-
tributed by Applicant in association with Applicant’s Mark.

RESPONSE: Defendant cannot locate such documents as

yet. An investigation is continuing.
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28. All documents and things referring or relating to
agreements negotiated and/or entered into by Applicant
relating to Applicant’s Mark, including, but not limited to,
assignments, licenses, permissions, or consents.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these
restrictions. Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced.

29. All documents and things referring or relating to
transfer of ownership of Applicant’s Mark from Portals Plus
to H&C Milcor.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these
restrictions. Subject to classification under the Protec-
tive Order and the Augqust 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced subject to redaction of ir-

relevant information.

12
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30. All documents and things referring or relating to
transfer of the application for Applicant’s Mark from Por-
tals Plus to H&C Milcor.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these
restrictions. Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature‘of the request, these
documents will be produced subject to redaction of ir-
relevant information.

31. All documents and things referring or relating to
any litigation or administrative proceeding relating to
Applicant’s Mark.

RESPONSE: None, other than Trademark Application, U.S.
Serial No. 76/461,157, Filed: October 18, 2002.

32. All documents and things referring or relating to
communication with any expert or potential expert contacted
by or on behalf of Applicant regarding this opposition
proceeding, including, but not limited to, curriculum vitae
and reports by said expert.

RESPONSE: None at present; investigation continues.

13
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33. All documents and things referring or relating to

the specimens submitted by Applicant in Applicant’s applica-
tion.

RESPONSE: These will be produced.

34. All documents and things referring or relating to
Applicant’s Mark.

RESPONSE: These will be produced.

35. All documents and things referring or relating to
the change of H&C Milcor, Inc. to Hart & Cooley, Inc.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these
restrictions. Subject to classification under the Protec-
tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced

36. All documents and things referring or relating to
transfer of the application for Applicant’s Mark from H&C
Milcor, Inc. to Hart & Cooley, Inc.

RESPONSE: Objection; Trade Secret/Commercially Sensi-
tive, not to be disclosed to the parties under the Protec-
tive Order in place by outside counsel and subject to these

restrictions. Subject to classification under the Protec-
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tive Order and the August 31, 2007 changes to 37 CFR
2.116(g), and the overbroad nature of the request, these
documents will be produced

37. All documents and things relating to an affidavit
under 37 C.F.R. 2.41(b), dated October 16, 2002, filed in
Applicant’s Application relating to prosecution of
Applicant’s Mark, the documents and things including, but
not limited to, Exhibits A through T.

ANSWER: Please be more specific.

Respectfully submitted,

oIV (Whns.

Dillis V. Allen
Reg. No. 22,460
Attorney for H&C Milcor, Inc.

Dillis V. Allen, Esq.
105 S. Roselle Road
Suite 101

Schaumburg, IL 60193
847/895-9100

15
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing
H&C MILCOR, INC.’'S RESPONSES TO OPPOSER'S FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS was served
upon the following counsel of record, via Federal Express,
on the 9th day of July, 2008:

Terence J. Lin, Esq.

Van Dyke, Gardner, Linn & Burkhart, LLP
2851 Charlevoix Drive SE, Suite 207
P.O. Box 888695

Grand Rapids, MI 49588-8695
Dillis V. Allen

Dillis V. Allen, Esq.
105 S. Roselle Road
Suite 101

Schaumburg, IL 60193
847/895-9100

16
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Trademark Trial and Appeal Board
P.O. Box 1451

|
l
i UNITED STATES PATENT AND TRADEMARK OFFICE
!
: Alexandria, VA 22313-1451

Mailed: December 20, 2010
Opposition No. 91182064
AS Holdings, Inc.
v.
H & C Milcor, Inc., f/k/a
Aquatico of Texas, Inc.
George C. Pologeorgis, Interlocutory Attorney:

This case now comes up for consideration of opposer’s
motion (filed December 9, 2009) to strike applicant’s
Exhibits 16-22 and all testimony related to Exhibits 16-22,
including without limitation the related testimony of Sean

Steimle and Lawrence Devitt. The motion is fully briefed.

The Board, in its discretion, suggested that the issues
raised in opposer’s motion should be resolved by telephonic
conference as permitted by TBMP § 502.06 (2™ ed. rev.

2004) . The Board contacted the parties to discuss the date

and time for holding the phone conference.

The Board initially held a telephone conference with
the parties regarding opposer’s motion to strike on April

29, 2010. During that conference, opposer withdrew its
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Opposition No. 91182064

objections to Exhibits 17, 19, and 22 and any testimony
related thereto. Accordingly, opposer’s motion to strike
has been given no further consideration with regard to
applicant’s Exhibits 17, 19, and 22 and any testimony in
relation thereto. The Board, however, could not make a
final disposition regarding the objections to the remaining
exhibits and related testimony and required the parties to
submit supplemental information and papers. The parties

provided the requested supplementation of documents.

The Board conducted a follow-up telephone conference at
11 a.m. Eastern time on Monday, December 20, 2010. The
conference was held as scheduled among Terence J. Linn, as
counsel for opposer, Dillis V. Allen, as counsel for
applicant, and the above signed, as a Board attorney
responsible for resolving interlocutory disputes in this

case.

The Board carefully considered the arguments raised by
the parties, as well as the supporting correspondence and
the record of this case, in coming to a determination
regarding the above matters. During the telephone
conference, the Board made the following findings and

determinations:
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Opposition No. 91182064

Opposer’s Motion to Strike

Exhibit 16

Opposer’'s motion to strike is granted with regard to
applicant’s Exhibit 16. Exhibit 16 and any testimony made in
relation thereto are stricken from the record.

Exhibit 18

Opposer’'s motion to strike is denied with regard to
applicant’s Exhibit 18. Exhibit 18 and any testimony in
relation thereto remains part of the record.

Exhibit 20

Opposer’'s motion to strike is granted to the extent that
Appendix Nos. 23 and 25 of applicant’s Exhibit 20, as well as
any testimony in relation to Appendix Nos. 23 and 25, to the
extent there is any, are stricken from the record.

Exhibit 21

Opposer’s motion to strike is granted to the extent that
Appendix Nos. 26 and 33-36 of applicant’s Exhibit 21, as well
as any testimony in relation to Appendix Nos. 26 and 33-26, to

the extent there is any, are stricken from the record.

During the course of the December 20, 2010 telephone
conference, opposer’s counsel advised that opposer would not

pursue rebuttal testimony. Accordingly, proceedings herein
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Opposition No. 91182064

are resumed and the case will proceed to final briefing upon
the schedule set forth below:
Opposer’'s brief due: February 25, 2011
Applicant’s brief due: March 28, 2011
Opposer’s reply brief, if filed, due: April 12, 2011

An oral hearing will be set only upon request filed as

provided by Trademark Rule 2.129.°%

! As a reminder, in each instance, a copy of the transcript of

testimony together with copies of documentary exhibits, must be
served on the adverse party within thirty days after completion
of taking of testimony. Trademark Rule 2.125. Moreover, all
trial testimony depositions that are taken in a Board inter
partes proceeding must be filed with the Board, and, when filed,
automatically constitute part of the evidentiary record in the
proceeding. The Board will accept transcripts of testimony
depositions at any time prior to the submission of the case for
final decision.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

AS HOLDINGS, INC. RECEIVED %
Opposer, DEC 0 3 2009 l‘

v. Opposition No. 91182064 D.V. ALLEN |

|

H&C MILCOR, INC. f/k/a
AQUATICO OF TEXAS, INC. Serial Number: 76/461,157
Mark: Miscellaneous Design:

Applicant. (Pipe Boot Product Design)

|

OPPOSER’S MOTION TO STRIKE EXHIBITS AND TESTIMONY FOR IMPROPER 1
DISCLOSURE AND FAILURE TO DISCLOSE li
|

Opposer, AS Holdings, Inc., hereby moves to strike the following exhibits and testimony:

Applicant Defendant’s Exhibits 16 —22; and all testimony relating to Exhibits 16 - 22,
including without limitation the related testimony of Sean Steimle (testimonial deposition dated
November 12, 2009, page 5 line 22 to page 12 line 7; and page 13 line 13 to line 23) and
Lawrence Devitt (testimonial deposition dated November 12, 2009, page 4 line 17 to page 8 line
24; page 39 line 6 to line 22).

The basis for this motion is that Defendant’s Exhibits 16 - 22 were not identified in
Applicant Defendant’s Pretrial Disclosures. These exhibits were not produced by Applicant to
Opposer prior to the testimonial depositions during which Applicant belatedly identified these
exhibits, namely the testimonial depositions of Sean Steimle and Lawrence Devitt conducted
November 12, 2009. Copies of these exhibits were first provided to Opposer’s counsel on
November 30, 2009. The exhibits and related testimony should be stricken pursuant to
Trademark Rules 2.123(e)(3) and 2.121(e). A memorandum in support of this motion is

submitted herewith.
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submitted,

Dated: December 1, 2009

.
CTerence . L%M /
Matthew D. Ke
Van Dyke, Gardner, Linn & Burkhart, LLP
2851 Charlevoix Drive SE, Suite 207
Grand Rapids, MI 49546

(616) 975-5500

CERTIFICATE OF SERVICE

I hereby certify that on December 1, 2009 , a true and correct copy of Opposer’s Motion
_to Strike Exhibits and Testimony for Improper Disclosure and Failure to Disclose and
Memorandum in Support of Its Motion was sent by first class mail, postage prepaid, to
Attorney for Applicant as follows:
Dillis V. Allen

105 S Roselle Rd, Suite 101
Schaumburg, IL 60193
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

AS HOLDINGS, INC.
Opposer,

V. Opposition No. 91182064
H&C MILCOR, INC. f/k/a
AQUATICO OF TEXAS, INC. Serial Number: 76/461,157
Mark: Miscellaneous Design:

Applicant. (Pipe Boot Product Design)

OPPOSER’S MEMORANDUM IN SUPPORT OF ITS MOTION TO STRIKE EXHIBITS
AND TESTIMONY FOR IMPROPER DISCLOSURE AND FAILURE TO DISCLOSE

Opposer, AS Holdings, Inc., has moved to strike (1) Applicant Defendant H&C Milcor,
Inc.’s (hereinafter “Milcor” or Applicant) testimonial deposition Exhibits 16-22 which were
neither identified in Defendant’s Pretrial Disclosures nor produced during discovery, and (2) the
testimony of Sean Steimle (testimonial deposition dated November 12, 2009, page 5 line 22 to
page 12 line 7, and page 13 line 13 to line 23) and testimony of La§vrence Devitt (testimonial
deposition dated November 12, 2009, page 4 line 17 to page 8 line 24, page 39 line 6 to line 22)
relating to those exhibits.

Background

A copy of Applicant H&C Milcor, Inc. f/k/a Aquatico of Texas, Inc. Pretrial Disclosures
is attached hereto as Motion Exhibit A. The Certificate of Service mailing date for those pretrial
disclosures is dated October 16, 2009. Applicant’s Pretrial Disclosure stated the following with
regard to exhibits (pages 4 —5):

Applicant intends to rely on or may rely on the Exhibits listed in the Opposer, AS

HOLDINGS, INC’S Pretrial Disclosures, and additionally may rely on the
~ deposition witnesses and exhibits also listed in Opposer, AS HOLDINGS, INC.’s
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Pretrial Disclosures, and also may rely on further Exhibits that may be produced
at trial. These latter Exhibits will be provided to Opposer’s attomey either in
advance of the testimony of the individual witnesses or may be
contemporaneously provided as the testimony of the individual witnesses
progresses.

By letter dated October 22, 2009, a copy of which is attached as Motion Exhibit B,
Opposer objected to Applicant’s Pretrial Disclosures as improper and inadequate. In that
objection of Motion Exhibit B Opposer specifically objected to documents and exhibits not

specifically identified in Applicant’s Pretrial Disclosures, and in particular to any document or

exhibit that Applicant purportedly intended to be utilized under Applicant’s reference to further !
exhibits that may be produced at trial, but which were not identified in any fashion in j
Applicant’s Pretrial Disclosures.

On November 12, 2009 Applicant conducted the testimonial deposition of Sean Steimle

and Lawrence Devitt. Pursuant to agreement between the parties, Opposer attended that
deposition via telephone. No exhibits were provided to Opposer prior to those depositions.
During the testimonial depositions of Sean Steimle and Lawrence Devitt Applicant identified
new Applicant Defendant’s Exhibits 16 - 22. At that time Applicant elicited testimony over the
objection of Opposer from Mr. Steimle regarding new exhibits 16-18. (See attached Motion
Exhibit C, Steimle testimonial deposition November 12, 2009, page S line 22 to page 12 line 7,
and page 13 line 13 to line 23.) During the deposition of Lawrence Devitt, Applicant identified
additional new Defendant’s Exhibits 19-22, and over Opposer’s objection elicited testimony

regarding the new exhibits. (See attached Motion Exhibit D, Devitt testimonial deposition

November 12, 2009, page 4 line 17 to page 8 line 24, page 39 line 6 to line 22.) At that time
Opposer objected to the newly identified exhibits which had not been listed on Applicant’s

Pretrial Disclosures. (See continuing objection at Motion Exhibit C, Steimle deposition pages 7,

|
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10-11, and Motion Exhibit D, Devitt deposition pages 5-7.)

During the discovery period of this proceeding Opposer served Opposer’s First Set of

Requests for Production of Documents and Things on Defendant Applicant Milcor. A copy of
Applicant Defendant Milcor’s responses to Document Requests 1, 21, 28 and 34 are attached as
Motion Exhibit E. In particular, Request 21 requested documents relating to third parties’ use of
the mark sought to be registered.

On November 24, 2009, Opposer’s counsel received a copy of the Steimle and Devitt
transcripts which included Opposer’s objections, but copies of Applicant Defendant’s Exhibits
16-22 were not then received. (See attached Motion Exhibit F, email exchange with reporter
service re copies of exhibits.) For the first time counsel for Opposer obtained copies of newly
identified Applicant Defendant’s Exhibits 16-22 on November 30, 2009. Opposer promptly filed

the present motion.

Discussion

The rule changes to the Trademark Rules, and the requirement of Pretrial Disclosures, are
applicable to opposition proceedings commenced on or after November 1, 2007. 37 C.F.R. §
2.121(e); Jules Jurgensen/Rhaphsody Inc. v. Baumberger, 91 USPQ2d 1443, 1444 (TTAB
2009). This opposition was initiated after November 1, 2007 and therefore the revised trademark
rules are applicable to this proceeding.

Trademark Rule 2.121(e) requires pretrial disclosures. Trademark Rule 2.121(e)
establishes that pretrial disclosures as to witnesses and exhibits is mandatory: “the party
scheduled to present evidence must disclose the name and, if not previously provided, the
telephone number and address of each witness from whom it intends to take testimony, or may

take testimony if the need arises and a general summary or list of the types of documents and

popL. AP T6



things which may be introduced as exhibits during testimony of the witness.” (emphasis added.)

Trademark Rule 2.123(¢)(3) provides that if pretrial disclosures are “improper or
inadequate” with respect to a witneés the adverse party may cross-examine that witness under
protest while reserving the right to object to the receipt of the testimony in evidence. Jules
Jurgensen/Rhaphsody Inc. v. Baumberger, 91 USPQ2d 1443, 1444 (TTAB 2009).

None of Applicant Defendant’s Exhibits 16-22 were identified in Applicant’s Pretrial
Disclosures. Moreover, these exhibits were not produced during the discovery phase of this
proceeding.

The testimony introduced by Opposer was originally conducted as discovery depositions

taken of Mr. Steimle by Opposer, and several witnesses of Opposer that were deposed by

Applicant. By agreement between the parties these discovery depositions were to be used as trial
testimony. That testimony taken during the discovery period included testimony directed to the
pipe boots of third party Firestone. (See trial testimony previously submitted June 26, 2009,
Michael Hubbard Deposition November 13, 2008 pgs 31, 35-37, 41-42, 77-79; and of Chris 1
Kintzele Deposition November 12, 2008 pgs 10-12.) Applicant and its counsel were well aware {
of that testimony during the discovery phase of this proceeding and cannot now claim some form i
of surprise as to the testimony or evidence that Opposer submitted. To the extent that Applicant ’
may have believed that additional documents or evidence may be necessary to respond to any of }
this testimony, Applicant had more than ample opportunity to produce that information and
documents during the discovery phase and thus provide Opposer with the opportunity for
conducting discovery and evaluation of those documents for purposes of Opposer’s own

testimony in chief. Applicant likewise was well aware of that prior testimony when Applicant

prepared and served its Pretrial Disclosures.
4 i
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Moreover, during the discovery phase of this proceeding Opposer took the discovery
deposition of Applicant H&C Milcor, Inc. pursuant to Fed.R.Civ.P. 30(b)(6) with Mr. Sean
Steimle provided as the representative deponent. During the course of that discovery deposition
counsel for Opposer discussed with counsel for Applicant the production of sales information

and documentation for years other than 2007 and 2008. (Steimle Deposition October 3, 2008 pp.

72-74; submitted during Opposer’s case in chief on June 26, 2009.), and Counsel for Applicant
represented that Applicant would not produce more documents that had not been previously
produced and attempt to use those documents at trial. (Steimle Deposition October 3, 2008 pp.
73-74.) Opposer relied upon that representation. In particular Applicant’s new Defendant’s
Exhibit 18 consists of selected sales invoices from 2005 and 2006.

Now Applicant, contrary to its representations made during the discovery phase, is
producing new documents which had previously not been produced and is attempting to
introduce them as evidence in this proceeding. In particular, these documents allegedly relate in
some fashion to third party use of the subject mark, by the third party Firestone. (See Motion
Exhibit E, Request for Production no. 21.) Not only did Applicant not identify these documents
and information, but is doing so in violation of its prior representations to Opposer’s counsel.”

Accordingly, Applicant Defendant’s Exhibits 16-22 should be precluded from entry into
the record and/or stricken from the record in the event Applicant files the same. All testimony
by Applicant’s witnesses, namely Mr. Steimle and Mr. Devitt, regarding those exhibits should
likewise be precluded from entry in the record and/or stricken from the record in the event that
Applicant attempts to file the same. This would include the exclusion and/or striking of the

following pages of the testimonial deposition of Sean Steimle dated Novemnber 12, 2009: page 5

! It should be noted, as well, that Applicant’s Pretrial Disclosures do not identify Mr. Steimle as potentially ]
testifying as to sales of pipe boots.
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line 22 to page 12 line 7; and page 13 line 13 to line 23; and the following pages of the
testimonial deposition of Lawrence Devitt dated November 12, 2009: page 4 line 17 to page 8
line 24; page 39 line 6 to line 22.

In view of the above, Opposer’s Motion should be granted.

ubmitted,

-

“Terence J. Linn M (/

Matthew D. Kendell

Van Dyke, Gardner, Linn & Burkhart, LLP

2851 Charlevoix Drive SE, Suite 207

Grand Rapids, MI 49546

(616) 975-5500

Attorneys for Opposer

Dated: December 1, 2009
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Firestone
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SPECIA Li 7 PEGDUCTS

Alpha Systems

From: Pau! E. Oliveira Date: 7/19/2008

Re: EPDM Pipe Seal with tape Specs  Poges: 21
.ete

€C: Mark Munley

O Urgent & For Review 1 Please Comment O Please Reply O Please Reeycle

. Na fiptel
u;'he'lg pleas:»: find our purchasing specifications for our EPDM Pipe Floshings and

including the clamping rings.
I believe this should give you all the information needed to quote and sample
Firestone with parts produced by your company,

If you have any questions call me at my office 1-317-575-7186,

Thanks,

AS HOLDINGS vs. H&C MILCOR
Opposition No. 91182064
i Serial No. 76/461,157
Deft. No. 14
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FBP- RAC-1033, -1083
lesued January 7, 2004

Page 1of 8
4 35
PRODUCT SPECIFICATION
FOR
; EPDM PIPE FLASHINGS
‘ AND
QUICKSEAM PIPE FLASHINGS
Prepared By: __ /3l Mhers 1fs/os
Bill Wasitis,
Access gineer
Accessory Prc’>duct Manager
ALPOOS 30
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FBP- RAC-1033, -1063
lssued January 7, 2004
Page2of 8

Product Specification
For
EFPDM Pipe Flashings
And
QuickSeam Pipe Flashings
1.0 Scope

1.1 This specification is for EPDM Pipe Flashings and QuickSeam Pipe
Flashings which are to be used in conjunction with Firestone RubberGard®
and Triumph Roofing Systems. The EPDM Pipe Flashing is a pre-
fabricated pipe boot and the QuickSeam Pipe Flashing is a fabricated pipe
boot that has & tape adhesive laminated to the bottorn flange. Both boot
types are to be used to flash pipes, rods or other similar penetrations on
roofs. Both boot types can be used to flash a variety of pipe sizes from 1"
0.D. 10 6.875" 0.D.

2.0 Typicat Physical Requirement

2.1 Pipe Flashings (W56-RAC-1033 and-1063) - The pipe flashings s
made of EPDM. Either Firestone Building ProductsiER it sunnh
or a Firestone approved alternate compound Is acceptable. Any changes
to an accepted compound must be submitted in writing to Firestone for
approval before making the change.

2.2 QuickSeam Tape Matefial — For the QuickSeam Pipe Flashing, the tape
adhesive shall be [z fEnTRBRRir an alternate approved by
Firestone.

2.3 Primer - The QuickSeam tape shall be adhered to the pipe flashing with
QuickPrime Plus or HSSP-1 primer.

2.4 Release Paper — The tape shall be covered with a piece of Firestone
approved release paper that extends from the inside edge of the tape to the
outside edge. The paper shall have one full-width cut through it for ease of
removal during installation.

3.0 Physical Properties

3.1 The QuickSeam Pipe Flashing shell pass the dead load shear test when
tested in accordance with the Test Specification W56-358-1002.

3.2 The EPDM compound used for pipe flashings must meet the minimum
values as listed in B-1000 on Page 8 of this specification.

4.0 Physical Dimensions

4.1 The pipe flashings shall conform dimensionally to Figure 3 of this
specification and the requirements listed in the Quality Assurance Test
Form on Page 6 of this specification.

4.2 The QuickSeam tape thickness shall be .030"-.040",

4.3 The QuickSeam tape shall be flush to 1/8" beyond the flange edge.
5.0  First Article Submission and Inspections

5.1 Vendor shall submit to Firestone Technology one complete unit to this
specification for First Article Inspection before production will be approved,
The submission shall in¢lude a filled-out copy of the report form on page 6

s shall be

ALPOOS 3
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FBP- RAC-1033, <1083
Issued January 7, 2004
Page3of 8

of this specification or an alternate form approved by Firestone.

5.2 The vendor shall inspect finished pipe flashings at a frequency that wili
ensure Firestone recelves only parts that meet this specification, A
written certification indicating the lot number and fest results shall be
required with each shipment, Certification forms shall be sent to the
attention of the Purchasing Agent. .

5.3 Firestone tmay inspect samples of incoming material {6 assure that the
product meets the requirements of paragraphs 2. 3, and 4,

6.0 Packaging and Marking _ - S

6.1 Packaging shallinclude 10 loose S aE S0 B RSy S SIS

CEIRZEEED) with the ten pipe flashings. The clamps
revision for RN P ER et E LoD,

6.2 The box used for packaging shall be approximately BB
and for QuickSeam Pipe Flashings shall (EEEHEESES it
the tape sticking to the inside of the box.

6.3 Box marking shall be by a label adhered to one side of the box and
extending onto the top of the box. AI S T S

it RIS <y

T P O A T el e
DGR ORI R A 7.0 :

G PR N
:p;:m.:i PRI

HECS L ance
R R | (R R R IR a4 ang
shall contain the information from Table 2 of the labeling specification. An
exampie of the Firestone label is shown in Figure 1, and the Triumph label
in Figure 2. The “WARNING" information should go on the top of the box.
6.4 A date code (month and year) shall be molded on the top surface of the
pipe flashing flangs. '
6.5 A molded-in detail showing where to cut the pipe flashing for the desired
pipe ©.D. shall be molded on the top surface of the flange.
6.6 A date of packaging and lot number shall be ink stamped on the box for
traceability. Size of font shall be 16 minimum.
6.7 The letters “BFDP” and “EPDM” shall be molded on the body of the large
diameter as shown by Note 1 in F igure 3. Letters shall be approximately
S/16" high, Arial font. The letter sets shail be centered with each other and
spaced approximately 4" apart. The area containing the letters shall be
rectangular unless otherwise approved.
7.0 Warranty
7.1 Supplier shall warrant the workmanship and the integrity of the pipe
flashings for a period of 20 years to perform as intended when installed in
accordance with manufacturer’s specifications.

ALPOHE32.
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FBP. RAC+1033, -1063
lssued January 7, 2004
Page 4018

WARNING:

Do not store on roof in direct
sunlight or at temperatures
above 80°F (26.7°C),
Keep box dry.

Firestone

QuickSeam Pipe Flashing
W5E6-RAC-1063

1725 cr) « 8" (152 em) 1D
QUANTITY: 10 Fisshings anc! 10 Clamps, snd Instruction Shaet

‘Fwes—%ge

NOBODY COVERS YOU BETTER ¢
525 Gettrisions) i,
THRR b Mo, Canrt, N 40335007 Made In ULA

Figure 1 Firestone Labe!

ALPOOS 33
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FBP- RAC-1033, -1063
Issued January 7, 2004
Page §of 8

WARNING:

Do not store on roof in direct
sunlight or at femperatures
above 80°F (26.7°C),
Keep box dry,

- Iriumph

QuickSeam Pipe Flashing
W56-TRP-5761

1" (2.5 cm) w8 (152 en) D
QUANTIYY: 10 Fiashings and $0 Clampe, and Instnicion $heot

IVOF Lol e,

Figure 2 - Triumph Label
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FBP- RAC-1033, -1083

Issued January 7, 2004
Page 6 of 8
EPDM PIPE FLASHING AND QUICKSEAM PIPE FLASHING
TEST REPORT FORM
Supplier Meterial
Date Assembied By
Dale Tested Lot &
QUALITY ASSURANCE TEST REQUIREMENTS FOR PIPE FLASHINGS
Test 1 Specification
Base Polymer 100 % EPDM
Color Black
Shore A Hardness (reading at 3 seconds) 56-70
?.i (Thickness of flange and wall) 0.065" - 0.075"
2. (Flangs OD) 13
3. (Legibility of date code and all printing on parts) Paragraph 6.4-6.7
4. (Voids, alr traps, splits, pitting, cured in fiash, or
surface blemishes or blisters) Neone
5. (Tensile strength, room temperature) 1400 psl, minimum
€. {Elongsation, reom temperature) 350%, minimum
;B d“‘ﬁ‘ 7. (Die C tear, room temperature) 180 Ibfin, minimum
@ QﬂO f 8. (Tensile strength, after heat aging)” 1300 psi, minimun

9. (Elongation, after heat aging)* 250%, minimum
10. (Die C tear, after heat aging)* 150 Ibffin, minimum
11. (Durometer, after heat aging)* 80 Shore A, maximum
12. (QuickSeam Dead Loed Shear Test) slippage 1ess than 0.125*
13. (QuickSeam Tape Thickness) 030"-.040"
4. (QuickSeam Tape beyond flange) Fiush to 1/8"

*Perform heat age testing on pipe flashings quarterly and submit data to Firestone.

L007d

012294841¢€
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FBP- RAC-1033, -1063
Issued January 7, 2004
Page 7 of 8

MIN.  MAX.
T R ' nﬂ-—*——-—mm 1.000"« 4, 375" '

. A L ‘4 1.625" - 1.875"
T : / \q‘”_’-" 2.000" - 2.625"

e 2 750V 3.6280 |
f — L. 11% 4000"-4500" |
sopl 4 T S NE—5000°- 56682
3 L.} G
l L 38y 1 — Ty 6.000"- 6,876

—NOTE |
-»"- Fiosh to /8%

QulckSeam Tapo and Release Paper

NOTES:
1. “BFDP" and “EPDM" to be molded and gpaced as shown by Detait “A”.
2. Tolerance on dimensions shown is 10.06” unless otherwise noted.
3. Drawing shown is for QuickSeam Pipe Flashing. EPDM Pipe Flashing does
not have taps on the flange.

BFDP i

‘y‘h

EPDM f

Detail “A”

Figure 3: guic}5§9am Pipse Flashing Dimensigns

ALPOOS 36
APPL. BPP- B

8004 071229.841E dO1A43S ALNYEIYH Wil 900Z-6T~100



) . ' !

FBP- RAC-1033, 1063
tesued January 7, 2004

Page 8 of 8
EPDM MATERIAL SPECIFICATIONS
B-1000
PROPERTY TEST METHOD PERFORMANCE
Specific Gravity ASTM D-2¢7 1.15¢.08
Tensile Strength ASTM D412 (Die C) 1400 psi, minimum
(8.6 MPa)
Elongation ASTM D-412 (Die C) 350%, minimum
Tear Resistance ASTM D-624 (Die C) 190 bfin, minimum
(33.3 Nimm)

Shore A Durometer ASTM D-2240 65-70
Q2one Resistance ASTM D-1148 No Cracks
7 deys @ 100pphm@
100°F with 50%extension
Heat Aging ASTM D-573
28 days @ 240°F
Tensile Strength ASTM D412 1300 psi, minimutn

' (8.9 MP2)
Elongation ASTM D412 (Die C) 250%, minlrum
Tear Resistance ASTM D-824 (Die C) 150 Dbfin, minimum

(26.3 N/mm)
Shore A Durometer ASTM D-2240 B0 maximum
Brittleness Temperature ASTM D-2137 ~49°F (-456°C)
Resistance to Water ASTM D-471 +8, -2
change In welght afier immession
7 days @ 158°F, maximum, %
Water Vapor Permeabiliity, max., perm mils ASTM E-96 2.0
Tolerance on Nominal Thickness, % ASTM D-751 - +10
Pipe Flashing Composition ASTM D-297
Weight percent of Polymer that is EPDM, % 100
Welght percent of material that is EPDM Polymer, % 30 minimum
A (,,P065:37
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FBP-6080
lssued December 6, 2002
Revised January 28, 2003

Page 1 of 3
THIS REVISION SUPERSEDES ALL PREVIOUS ISSUES fo/3

PRODUCT SPECIFICATION
FOR

PIPE FLASHING CLAMPS

.Prepared By: Wil (. W "%2 7/3

William A. Wasitis, Project Engineer

Approved By:

. ALPOOS38
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FBP-6090

lssued December 6, 2002
Revised January 28, 2003
Page 2 of 3

Product Specification
For
Pipe Flashing Clamps

1.0 Scope
1.1 This specification is for Firestone Pipe Flashing Clamps, which are

to be used in conjunction with all Firestone Single Ply Roofing
Systems. Pipe Flashing Clamps are metal fastening devices used
10 secure Pipe Flashings, QuickSeam Pipe Flashings and Conduit
Flashings 1o circular roof penetrations, and are expected to
perform for the lile of the Pipe Flashing.

2.0 Typical Physical Requirement N
2.1 Pipe Fiashing Clamps shall be of the BElB i AleT;
closed drive screw,
2.2 Material - EREEAROERE
ERR SR, I EEERLED

passivated. The cfamps' shall be warranted for the intended

v 3.0 Physical Dimensions
3.1 The width of the clamp band shall be a 9/186" minimum snd shali
conferm to the dimensions as shown in Figure 1 of this
specification.
3.2 The clamps supplied under this specification shall have the
following clamping ranges and part numbers:
3.2.1 UitraPly TPO and UltraPly 78 + Flashings - 1-1/16” 10

At
v >

*

4.0 Inspection
4.1 The Fipe Flashing vendor shall certify that the clamps meet this

specification, The certification shall be included with the pipe

flashing certification.

4.2 Firestone may inspect samples of incoming material to assure
that the product meets the requirements of paragraphs 2.0 and
3.0. Parts not in compliance shall be returned.

ALP0OS 29
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FBP-8090

tssued December 6, 2002
Revised January 28, 2003
Page 3 of 3

5.0 Packaging and Source of Supply
5.1 Clamps shall be packaged loose, 10 clamps per carton, except for
the Conduit Flashing, which shall have one 3 %” x ' x 6” box of
10 clamps each size (20 total) per carton.

6.0 Warranty
6.1 Clamps approved to this specification shali not be changed
without the written approval of Firestone.
6.2 Clamps furnished to this specification shall be free of
workmanship and material defects for a period of 20 years.

~ 6/18 mscl-’i%e

023

Figure 1: Clamp Dimensions
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W56-TPO-3012, -3013
Issued November 12, 1898
Revised January 28, 2002
Page 1 of @

3.23

----—----------l
i
THIS COPY SUPERSEDES ALL PREVIOUS GOPIES |

PRODUCT SPECIFICATION
FOR
ULTRAPLY TPO ‘

SMALL AND LARGE PIPE BOOTS

Prepared By: 4{/ 7 %M //z ?/9:3

Bill Wasitis, Project Engineer

Approved By: | %éé/o %?Aig

Richard Peng, TecHhical Director

Approved By:; St
“Paul Oliveira, Product Manager Accessories
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W56-TPO-3012, ~3013
Issued Novernber 12, 1998
Revised January 28, 2003
Page 2 of 9

Product Specification
for
UltraPly TPO
Small and Large Pipe Boots

1.0 Scope
1.1 This specification is for UltraPly TPO Pipe Boots to be used with Firestone

UitraPly TPO Roofing Systems. Base polymer and weatherability of the
UltraPly TPO Pipe Boots shall be the sarme as the UltraPly TPO
Unsupported Flashin._ W— -

2.0 Typical Physical Properties

2.1 Base Polymer: Thermoplastic Polyolefin
2.2 Color: White, Gray or Tan 2ishe

2.3 Dimensions
8. For Small Pipe Boot refer to Drawing W56-TPO-3012 on Page 8

b.  For Large pipe Boot refer to Drawing W56-TPD-3013 on Page 9
2.4 Table | lists other physical properties for the UltraPly TPO Pipe Boots

when tested in acgordance with the respective ASTM test specification .
listed.
TABLE |
Physical Propertias - | Test Method ’ Specification 7
Unaged
Thickness None as per drawing
Tenslle Strength ASTM D-412 2500 psi (min)
Elongation ASTM D-412 500% (min)
Tear Resistance ASTM D-624 {(die C) 250 Jbs {min)
Low Temperature ASTM D-1790 -40°F or lower
Brittieness
Water weight change _ ASTM D-670 4% (max)
| Shore A Durometer ASTM D-224G 80 £10
Peel Strength ASTM D-413-82 membrane tear

Physical Properties after Heat Agin 166 hours @ 240°F per ASTM D-573
Physical Properties - Aged I Test Method Specification
ASTM D-412 2250 psi (min)

|____ Tensile Strength
Elongation ASTM D-412 450% (min)
Tear Resistance ASTM D-624 (die C) 225 ibs {min)
ALPCOS42,
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W58-TPO-3012, 2013
Issued November 12, 1998
Revised January 28, 2005
Page 3 of 9

B, Saltsbufg, PA,

L S SR S SR Ty eo8 2 Tt

15681-9594. Refer to Firestone Specification FBP-6090 for clamp

details.

l * Large Pipe Boot Clamp - BRERAGIHOs LD ERRHs
© Small Pipe Boot Clamp - SNSRI

3.0 Qualification Tests and First Articls inspection
3.1 Firestone shall conduct a series of qualification tests on each vendors
product. Successful passing of these tests shajl qualify a vendor's product
for use by Firestone, In addition, Firestone shall conduct such qualifications
tests in-house as required to assure that a vendor's product continues to

meet this product specification.

8.2 The qualification tests shall consist of the following as a minimum:

a.  Tensile Strength per ASTM D-472

b.  Elongation per ASTM D-412

¢. Shore A Durometer per ASTM D-2240

d. Low Temperature Brittieness per ASTM D-1790

e. Peel Strength per ASTM D-413-82 conducted on 1" strip from the
base flange of the UltraPly TPO Pipe Boot which js heat welded to

ror Firestone UltraPly TPO membrane. Machine test speed shall be 2" per

minute, 180° peel.

3.3 Prior to production vendor shall submit a complete unit for First Article
Inspection by Firestone. The unit shall be representative of the final product,
including the carton, label, marking, boots and clamps, unless otherwise
specified by Firestone,

4.0 Quality Assurance Tests
4.1 Quality Assurance Tests listed in Table i shall be performed as a

minimum by Firestone.

TABLE Hl
| Physical Property Test Method Specification
Thickness none 8 _per drawing
Tensile Strength ASTM D-412 2500 psi {min)
Elongation ASTM D-412 500% (min)
Tear Resistance ASTM D-824 (die C) 250 ibs {min) ]
Dimensions ASTM D-751 as per drawing |
ALPODS 43
APPL.BPP. 93
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WEB-TPO-3012, -3013
Issued November 12, 1988
Revised January 28, 2003
Page 4 of 9

5.0 Inspection
5.1 Unless otherwise specified in the purchase ordes, a certificate of

compliance to this specification will be accepted for individual lot
shipments in lieu of actual test vajues.

5.2 Firestone shall inspect samples of incoming material to assure that the
product meets the requirements of section 4.0, Quality Assurance Tests.

8.0 Reporting
6.1 All numeric data generated shall be recorced on the form provided in this

specification or a certificate of compliance generated by the supplier and
approved by Firsstone.

6.2 One report form shall be used for each UltraPly TPO Pipe Boot tested. All
test samples shall be retained for 30 days sfter testing,

7.0 Packaging and Marking
7.1 Packaging shall consist of 10 boots and 10 clamps per container,

b 1015 R A e ARSIk AT Af;‘iiééfl'ii‘lf} BEHRBIde. The

clamps shall be placed on the inside of the pipe boot stack inside the
carton,

7.2 Marking shall be a hot stamp on the flange of the UltraPly TPO Pipe Boot

with the Firestone "Shield" and "TPQ" in PMS -185 Red.

7.3 The mold form number shall be metal stamped 1/8” nominal height so that

the number is visible on the top of the flange in one place.

7.4 Each package shell have s Firestone Type 1 Label attached with the
information shown in Table Ill. Label Numbers assigned boots to this
specification are as follows:

TPO Small Pipe Boot ~ Label No. 4

TPO Large Pipe Boot - Label No. 5

TPO Gray Small Pipe Boot - Label No, 9

TPO Gray Large Pipe Boat — Label No. 10

TPO Tan Small Pipe Boot = Label No. 11
¢ TPO Tan Large Pipe Boot — Label No. 12

7.5 Each package shall have a lot identlfication number either on a separate

fabel adhered to the outside of the container or printed on the container a

minimum size, 16 font.
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Table (i - Type 1 Label

Required Field Firestone Logo in Red (size 48), PMS-186

Required Field Product Name and Color in parenthesis {other than white or
bleck) first line, (Arial, 48, Black), second line {Arial, 44, Black)

Required Field Product Number (Arial, 44, Black)

Required Field Quantity {Arial, 12, Black)

Optional Field Instructions (Arial, 12, Black)

Required Field Building Products Logo {12, Red Firestone only)

Required Field Nobody Covers You Better Logo (Arial, 1 0, Black)

Required Field Address {Arial, 10, Black)
Required Field Label Design Date and No. (left side), {Arial, B, Black)

Required Field Made in U.S.A. [right side), {Arial, 10 Bold, Black)

Example Type 1 Labe! (not to size)

Firestone

UltraPly TPO - Gray
Molded Pipe Boots (Large)
W56-TPO-G013

Quaniry; 10 aats a10 Clamps
iz 4 (101.&nm% ¥ @03.20m) ULk Dinnators

restone
Fire

NOBODY COVERS vc? BATTER *
e ¥ W IN 00725007 Mpoy in URA

ALODSES
JAPPL PP 95

410°d 0TZL948L7¢€ d01/43S AINYHYYM 900Z-81-"n0
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Page 6 of 9
UltraPly TPO
Small and Large Pipe Boot
Qualificetion Test Report Form
Supplier Materiai
Date tested Tested by
QUALIFICATION TESTS
Unaged Physical Sample 1 Sample 2 ( Acoepted Value
Properties
Thickness as per drawing T
Dimensions : as per drewing
h Tensile strength | 2600 pst (rin)
Elongastion B500% (min)
| Tear resistance 250 Ibs {min)
Low temperature -40°F or lower
| brittleness
Water weight 7 Wh 4% (max)
change .
Shore A durometer 80 110
membrane tear

Peel strength

Physical Properties after Heat Aging 166 hours @ 240°F per ASTM D-573

Aged Physical Sample 1 Sample 2 [ Accepted Value
Properties
Tensile Strength 2250 psi {min)
Elongation 450% (min)
| Tear Resistance | 225 bs (min)
ALP OO S46

APPL. APP. b
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WE6-TPO-3012, -3013
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Revised January 28, 2003

Page 7 of 9
UltraPly TPO
Small and Large Pipe Boot
Quality Assurance Test Report Form
Supplier Material
Date tested Tested by
PHYSICAL REQUIREMENTS
r Unaged Physical Sample 1 Sample 2 Accepted Value
Properties
Thickness as per drawin
Dirnensions N as per drawing
Tensile strength 2500 psi (min)
Elongation 500% (min)
Tear resistance 250 Ibs {min)
ALLOOS™+7
APPL. APP. Gl
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( IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

COPRY

Opposition
No. 91182064

AS HOLDINGS, INC.,
Plaintiff;

H&C MILCOR, INC. f/k/a
AQUATICO OF TEXAS, INC.,

Defendant.

The testimonial deposition of SEAN STEIMLE,
called by the defendant for examination, pursuant to
notice and pursuant to the provisions of the Civil
Practice Act of the State of Illinois and the Rules
of the Supreme Court thereof pertaining to the
taking of depositions for the purpose of evidence,
taken before DEBORAH TYRRELL, a Certified Shorthand
Reporter and a Notary Public within and for the County
of DuPage and State of Illinois, at 815 Kimberly Drive,
Carol Stream, Illinois, on the 12th day of

November, 2009, at the hour of 11:30 a.m.

FORM CSR- LASER REPORTERS PAPER & MFG. CO. 800-626-6313

METRO REPORTING SERVICE, LTD.

(630) 690-0050 APPL. APP.99
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WITNESS: SEAN STEIMLE 2
1
, : APPEARANCES:
C 2
3 VAN DYKE, GARDNER, LINN & BURKHART, LLP.
(2851 Charlevoix Drive S.E.
4 P.O. Box 888695
Grand Rapids, Michigan 49588-8695
5 Telephone: (616) 975-5503)
BY: MR. TERENCE J. LINN
6
appeared telephonically on
7 behalf of the plaintiff;
8
9 /LAW OFFICE OF DILLIS V. ALLEN
(105 South Roselle Road
10 Suite 101
Schaumburg, Illinois 60193
11 Telephone: (847) 895-9100)
BY: MR. DILLIS V. ALLEN
12
appeared on behalf of the defendant.
( 13
| 14
15
% 16
i 17
8
£ 18
g 19
£ 20
t
r 21
;
5 22
:
? 23
24
METRO REPORTING SERVICE, LTD.
(630) 690-0050
APPL. RPY. | 00




WITNESS: SEAN STEIMLE 3
i 1
| ( 2 I-N-D-E-X
3
4 WITNESS: SEAN STEIMLE PAGE:
5 Direct Examination by Mr. Allen 4
6 Cross Examination by Mr. Linn 15
7
8
9
10
11
12 EXHIBITS: PAGE:
: 13 Defendant's Exhibit 16 7
(‘ Photos of Mold Insert
14
Defendant's Exhibit 17 8
15 Photos of BFDP Logo on Firestone
o Boot in Exhibit 4
g 16
g Defendant's Exhibit 18 10
® 17 Portals Plus Invoices to
E Firestone
% 18
: 19
g 20
g .
c 21
3
€ 22
Q
z
2 23
24
{
METRO REPORTING SERVICE, LTD.
(630) 690-0050 |
RPPL- RPP. Jo/




WITNESS: SEAN STEIMLE 5
1 Q Okay. Now, give us a little bit more
>(’ 2 specific description of what you do with respect to

3 the Portals Plus Products.

4 A I manage the sales force and the operations
5 for Portals Plus and I have responsibility for the

6 financials.

7 Q Operations includes manufacturing?

8 A That 1s correct. Manufacturing, assembly,
9 supply chain.

10 Q Okay. Mr. Linn was nice enough after some
11 persuasion to give me these exhibits. And I am going
12 to show you a pipe boot, that is identified as

13 Exhibit 4. I am going to ask you if you recognize

14 that pipe boot?

15 A Yes, I do recognize that pipe boot.
§ 16 0 What is it?
% 17 A It is a private label Firestone pipe boot
% 18 that our company manufactures.
§ 19 Q You manufactured that specific boot for
g 20 Firestone?
: 21 A That 1is correct.
g 22 Q Alright. Now you provided us today with a
s
o

23 mold insert and I am going to hand it to you and you

24 tell me what that is.

METRO REPORTING SERVICE, LTD.

(630) 690-0050 BPPL. RPP. /o2




i
1
b
4

4

|

e,

i

i

B

i

RPPL.APP. 107




B +

-

- sdd

v y

‘ ~

a1k

™
LY

M
1
i ok
i
. . €L
8
]
- o s o 'S - o ) i r
e t o i ~ " T L ; { 8¢ - 1
L T ' - K :
, 1 —i [ rd v i i =1 M L { ) .

ppL.APP- Jo

R

r
(S
e i
|
£l -
i
i
i




EECYSS 3 S HE A

[

L

20

21

24

them. I ask 1f you can give me a concl
whether they are actual photographs of

appears on Exhibit 47

o

z\ At

LA

e

, they are the pictures of

e

Ul

"

4. Ycu can see the label

-

is in Exhibi
legal Exhibit 4 on the pictufes and the
the boot insert.

MR. ALLEN: Alright. I will
the reporter and ask her to mark these
Group Exhibit 17.

(Exhibit marked as requested.
There 1s already

hat shows a close up of that same thin
not a very good one so I took them over

MR. LINN:
photos of any kind of insert being made

MR. ALLEN: I will identify i
Here 1t 1s. It's Exhibit 6.

MR. LINN: I am loocking at EXx

1s as photograph of a pipe boot.

M AT T OINT T4 et b Fhat 1o wl
ME . ALLEN: L lj’ i, Lilat 18 whn
13
BT COTONTRT L b UL TR T
ME . LINN: Alright . L
T N
il

Okay. I am not aware of any

usion as to

the logo that

the boot that

from the

replica of

give these to

Defendant 'sg

an exhibit
g but it is

again.

t for vou.

hibit 6 and it

at Exhibit 17

T

TR o ey e L
‘ vl 4 .
Ly L g
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the insert on the pipe boot.

4 MR. LINN: Okay.

MR. ALLEN:

@3]
O

O vou see what I am saying?

*

MR. LINN: I am looking at the photograph
7 and I understand what you are saying.

8 MR. ALLEN: Okay. Fine.

9 MR. LINN: Thank you.

10

2

R. ALLEN: My pictures on 17 are better.
11 I don't know who took Exhibit 6. It wasn't me I

12 don't think. Maybe it was. xay.

13 BY MR. ALLEN:

14 Q Jow, Mr. Steimle, I am going to show you a

15 plurality of exhibits or invoices rather that are
; 16 dated '06, '05. They appear to be just '06 and '05.
: 17 These invoices portend to be invoices from Portals
% 13 Plus to Firestone for pilpe boots. I am going to hand

9 these to Mr. Steimle and ask him if he can identify

O
T
a
O
n
®
H -
g
S
l,_l -
0
gt
9]

21 A Yes. They are Portals Plus invoices, part
2 of Hart and C 2y, Lo Flrestone. And we still have
3 involces to Flrestons Lo through 20092
4 Q 50 you're still presently selling to --




(V]

N

Q -- Firestone. This same product we're

looking at Exhibit 47

A The same product 1n Exhibit 4 I would have
an i1nvoice in the last three weeks that would
represent that to Firestone.

te at

ot
th

Q And these invoices here do they re
least 1in part to the Exhibit 4 pipe boot, which 1is
characterized in the literature and in the testimony
as the medium pipe boot?

A That 1s correct.

MR. LINN: Objection as to form; leading.
MR. ALLEN: Okay.

THE WITNESS: Should I r

D

spond to that?

MR. ALLEN: DNo. We will hand these to the
reporter and ask that she mark that as Defendant's
Group Exhibit 18.

(BExhibit marked as reguested.)

MR. LINN: I just want to make sure I have
a continuing objecticn Lo any new exhibits that are

not expressly listed on the pre-trial order ovr

-~
s
i
i
N
'r._f.
L
&

M ™ 1 ey
jhdfad i LOosUures
ar T ™ T, —_— 1 i oo
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WL AN STEIMLE 1o
MR. ALLEN: Disclosures
JR. LINN: Yes Pre-trial disclosures .
Just confirm I have a continuing obijection to ansy - -

MR. ALLEN: We agre

MR. LINN: Okay.
{(Whereupon, a disc
MR. LINN:

Madam R

this down?

THE COURT REPORTER:

exhibits.

interrogation of the witness

parely hear it.

were asking him gquestions.

ME . ALLEN:

rd, I would take

ussion was held

epcrter, are you getting

No. T was marking the

get this down? There's

going on and I can

tell you what we were
“rying to fool you. If I

him out
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L ME. ALILEN: lhat 1o SEAaY . L W1lilL tel i s
J g

z what the conversation was about . Sean told me “hat
3 he thought there were invoices in the 30 B &

fren

deposition relating to Firestone. That was the

Ui

extent of the conversation. Since those are already

M

in evidence, it's not relevant. We will just move
7 on. Terry, are yvou still there?

8 MR. LINN: I am here. You know, I am Just

5 listening and objecting. I will cross examine when
10 it's my turn.

11 BY MR. ALLEN:

12 Q Okay. Let's go into this briefly. Mr.

o

*__
(]
0

(@
[

imle, I am going to show you Page -- I will give

14 you the Bates Number. ALP 00433, dated June 23,

et
L

2006. Which is a brochure, part of a brochure,

16 generated by Portals Plus, and contained in

17 Defendant's Exhibit Number 12 already in evidence .

13 And T am going to ask you if you see the drawing at

L9 Che top cf the page

20 Terry, do to look for that?

21 MR, OLINN: Jeg I am jus trying to get

2 it You 's Exhibit 127

Z3 MR. O ALLEN =] [ will wait until vou 1t
» Le




WITNESS: SEAN STEIMLE 13

1 MR. LINN: Hold on one moment and I wi ]} !
2 have it. vYou said Page Number 4337

3 MR. ALLEN: Yes. Bates Number 433,

4 MR. LINN: Alright. I have it. Thank you.

5 BY MR. ALLEN:
6 Q Okay. Now is this a document that was

7 generated by Portals Plus?

38 A Yes, it is.

9 Q And the drawing depicted at the top of the

10 page with dimensions on it on top of the words

11 "Specification", do you see that?
12 A Yes.
13 0 Now, Firestone in an effort to secure a

14 quotation for pipe boots from the plaintiff, Ag

15 Holdings in this case, sent AS Holdings a

16 specification. I am going to ask you whether this
17 specific drawing out of the Portals Plus document

18 appears in the Firestone specification?

19 MR. LINN: Objection to the form. Leading
20 and assumes facts not in evidence.

21 BY MR. ALLEN:

22 Q Answer.
23 A Yes. That is correcr.
24 Q Ckay. Thank you. In some of the
METRO REPORTING SERVICE, LTD.
(630) 5 10 005¢

a T pemm gy




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CORY

Opposition
No. 91182064

AS HOLDINGS, INC.,
Plaintiff;
.-.Vs_

H&C MILCOR, INC. f/k/a
AQUATICO OF TEXAS, INC.,

N N e e e’ e’ e N’ et e

Defendant.

The testimonial deposition of LARRY DEVITT,
called by the defendant for examination, pursuant to
notice and pursuant to the provisions of the Civil
Practice Act of the State of Illinois and the Rules
of the Supreme Court thereof pertaining to the
taking of depositions for the purpose of evidence,
taken before DEBORAH TYRRELL, a Certified Shorthand
Reporter and a Notary Public within and for the County
of DubPage and State of Illinois, at 815 Kimberly Drive,
Carol Stream, Illinois, on the 12th day of

November, 2009, at the hour of 12:30 p.m.

METRO REPORTING SERVICE, LTD.

(630) 690-0050
T W X




WITNESS: LARRY DEVITT 2
1
T APPEARANCES:
( 2
3 VAN DYKE, GARDNER, LINN & BURKHART, LLP.
(2851 Charlevoix Drive S.E.
4 P.O. Box 888695
Grand Rapids, Michigan 49588-8695
5 Telephone: (616) 975-5503)
BY: MR. TERENCE J. LINN
6
appeared telephonically on
7 behalf of the plaintiff;
8
9 Y LAW OFFICE OF DILLIS V. ALLEN
(105 South Roselle Road
10 Suite 101
Schaumburg, Illinois 60193
11 Telephone: (847) 895-9100)
BY: MR. DILLIS V. ALLEN
12
appeared on behalf of the defendant.
( 13
14
15
8 16
8 17
&
& 18
¢ 19
3 20
z 21
3
& 22
(&3
£
€ 23
24
(
METRO REPORTING SERVICE, LTD.
(630) 690-0050
APPL. BPP. /]2
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WITNESS: LARRY DEVITT 4
1 (Witness sworn.)
2 LARRY DEVITT

3 a witness herein, having been first duly sworn, was

4 examined and testified as follows:

5 DIRECT EXAMINATION
6 BY MR. ALLEN:
7 Q State your full name and your address of

8 business.

9 A Lawrence M. Devitt. 815 Kimberly Drive,
10 Carol Stream, Illinois.

11 Q I am going to show you a pipe boot that has
12 been previously identified as Defendant's Exhibit 4
13 and ask you whether you can recognize it and if you
14 can tell me what it is?

15 A It appears to be a pipe boot that we

16 manufactured for Firestone.

17 Q Now there is in evidence a specification
18 that Firestone gave to the plaintiff AS Holdings for
19 the purpose of subcontracting a pipe boot€for the

20 benefit of Firestone. And in that specification

21 there is a plurality of technical information and

22 drawings. And I am going to hand you a Portals Plus

FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

23 document and ask if you can identify that for me?

24 MR. LINN: Okay. I am going to object to

METRO REPORTING SERVICE, LTD.

(630) 690-0050 ﬁ-PPL.ﬂPP. //3




WITNESS: LARRY DEVITT 5

1 whatever that soliloquy was. Object to form;

2 leading; assumes facts not in evidence. 2and also

3 it's not by way of any kind of questioning. It's

4 just testimony.

5 MR. ALLEN: Thank you.

6 THE WITNESS: Okay. This is a -- the page
7 you gave me is a page from what we commonly call our
8 binder; our technical manual. And it shows three

9 different pipe boots on it that we manufacture.

10 The one probably most important here is

11 what we call the medium pipe boot. Along with a

12 drawing indicating dimensions of heights, diameters,
13 | and diameter of thé;phalahée_gf the pipe boot.

14 MR. LINN: -Mflbgiien, what document is

15 that, please?

16 MR. ALLEN: 1It's a Portals Plus --

17 THE WITNESS: Catalogue page.

18 MR. ALLEN: Catalogue page.

19 MR. LINN: Is this a new thing?

20 MR. ALLEN: I think it probably appears in

21 one of the things that is already in there.

22 MR. LINN: Well, I will have an objection

FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

23 as to the extent that this is an document that is not

24 identified on defendant's pre-trial disclosures. As

METRO REPORTING SERVICE, LTD.

(630) 690-0050 ﬁppL ”’p/ //%




WITNESS: LARRY DEVITT 6

1 well as to the extent it hasn't been produced or

2 otherwise identified to us. Again, can I have a

3 continuing objection to any documents of that nature

4 so that I don't have to keep interrupting you?

5 MR. ALLEN: Yes, you can.
6 MR. LINN: Okay. Thank you.
7 MR. ALLEN: First of all, let's mark it.

8 Mark it Defendant's Exhibit 19.

9 (Exhibit marked as requested.)

10 BY MR. ALLEN:

11 0 I am going to hand 19 back to the witness.
12 I am going to ask you if that document was

13 transmitted to Firestone?

14 A Yes, it was.

15 Q Thank you. Now I am going to hand you a

16 three-page document, that includes a fax

17 transmission, a Firestone Building Products EPDM Pipe

18 Boot page, and a letter that appears to go from Ron

FORM CSR- LASER REPORTERS PAPER & MFG. CO. 800-626-6313

19 Resech at Portals Plus to Paul Oliveira at Firestone.
20 Can you identify those three documents?

21 A Yes.

22 MR. LINN: Mr. Allen, in addition to the

23 continuing objection as to the extent it is a new

24 documentation, I will also introduce an objection as
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WITNESS: LARRY DEVITT 7
to this being hearsay. Go ahead.
MR. ALLEN: Understood.
BY MR. ALLEN:

Q Can you identify those documents?

A Yes. What these are, first of all, is a
submittal that was made when we were beginning to do
business with Firestone and that is why it is hard to
describe so someone else can see it. But this
particular page that has a drawing of a pipe boot and
along again with some dimensions and whatnot and a
little bit of description with Firestone's name on it
and the Portals Plus logo.

Q Who generated that document?

A Portals Plus did. Portals Plus generated
it and sent it to at that time the purchasing agent
at Firestone to give him an idea, a concept, of what
it is that he is going to be buying.

Q All are all three of these documents

produced in the regular course of business of Portals

Plus?
A Yes. Yes, they are.
Q Okay.
A And the last one by the way was sending

them samples to Paul Oliveira of our products.
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WITNESS: LARRY DEVITT 8
MR. ALLEN: Thank you. I hand it to the
court reporter and ask that she mark that Defendant's
Exhibit 20.
(Exhibit marked as requested.)

BY MR. ALLEN:

Q I am handing you a set of documents that
are entitled "Firestone Product Specification". It
is a ten-page document. I am asking if you can

identify that. And, if so, tell me what it is.

A This is a copy of a Product Specification
from Firestone for their white EPDM pipe boots, which
we also manufacture for them, and it includes
specifications. The papers that you handed me also
includes some emails that I had sent to Firestone
with comments on the original copies of the
specifications. Suggestions that I made to
revisions. And the top copy is if you will a
signature copy where various people at Firestone
signed off on it as well as I did, too, for Portals
Plué in reviewing it.

MR. ALLEN: Thank you. I would hand it to
the court reporter and ask that she mark it
Defendant's Exhibit 21.

(Exhibit marked as requested.)
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WITNESS: LARRY DEVITT 9
BY MR. ALLEN:
Q Now, could you summarize for us, Mr.

Devitt, your post high school education?

A Yes. It is Architectural. University of
Tllinois.

Q Did you receive any kind of a degree or --

A Yes.

Q -- award? What was it?

A Bachelor of Architecture.

Q And can you give us your work -- first of

all, how old a man are you approximately?

A I am 65 approximately.

Q Can you give us like your work summary for
just the last fifteen years?

A Gosh, that is actually pretty compact.
Because in 19 -- beginning of 1996 I started with
Portals Plus. So that takes us back thirteen years.
Prior to that where was I? I was with a wholesale
distributor in the Chicago area. A national
distributor in the Chicago area. I have been in
roofing in one form or another. Whether it is
contracting, roofing consulting, investigating failed
roofs, designing new roofs, since about 1980.

Q 19807
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